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New York Escrows 


If you have any documents pertaining to New York real estate 
to be placed in escrow pending completion of any agreement in 
New York City, we are equipped to act as escrow agent with 
efficiency and at moderate cost. 

For over sixty years, we have been closing real estate contracts 
for our clients and have acquired the necessary experience 
to solve the various difficulties that ofttimes arise in connection 
with real estate. 


Title Guarantee and Trust Company 


176 Broapway (3 ‘2 175 REeMsEN STREET 
New Yor« es) BRrookLYN 


Your Good RIGHT HAND zm 
NEW YORK STATE 


For out-of-state banks and trust institutions, the next best 
thing to a branch of their own in New York State is the 
ancillary service of the Brooklyn Trust Company. With 
eighty years of fiduciary experience and with complete 
facilities and modern operational methods, we are equipped 
to provide prompt, efficient co-operation on estate and 
trust matters requiring special attention in this state. 


BROOKLYN TRUST COMPANY 


MAIN OFFICE: 177 Montague Street, Brooklyn 
NEW YORK OFFICE: 26 Broad Street, New York 


24 Offices in Greater New York 


Member Federal Deposit Insurance Corporation 
Member New York Clearing House Association 





Our Correspondent Banks Use Our 
BOND DEPARTMENT 


We understand their investment problems 
and we have had long experience as dealers 


in U. S. Government and Municipal Securi- 


ties. Our close contacts with the major 
markets of the nation through our New York 
office and direct wire facilities help us to 
serve banks in the great middle and south- 
western region in the management of their 
bond accounts. Your inquiries always have 
the attention of thoroughly experienced 
officers of Mercantile-Commerce. 
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Monroe Street, east of LaSalle tcuittenen ten Deiiiiiinn 
of an out-of-town trust 
company are required for 
the proper management 
of your clients’ business. 


Your inquiries are always 
cordially welcomed. 





TRUST DEPARTMENT 





Harris Trust and Savings Bank 


Organized as N. W. Harris & Co. 1882. Incorporated 1907 


HARRIS TRUST BUILDING, CHICAGO 
Member Federal Deposit Insurance Corporation 














Over 65,000 


Veterans 


..... are helping to bring you 


steel products bearing this label - 


ee almost one out of every four 
workers at United States Steel is a veteran. 

Long before the end of the war, United 
States Stee] made a survey to determine the 
types of jobs on which injured veterans might 
be safely and productively employed. 

This long-range planning has given United 
States Steel an outstanding program for re- 
employing soldiers and sailors. 

We are proud of these men. For they are 


‘proving their faith in the future of America 


... proving their desire to work and build for 
tomorrow as they fill their responsible places 
in the vitally important job of making better 
steel—and better products of steel—for the 
country they served so well. 


Uniten States STEEL CORPORATION SUBSIDIARIES 
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Your Branch in Philadelphia 


As your Philadelphia representative, we are 
prepared to perform every banking and trust 
function, promptly and with the experience 
of over one hundred years of banking. 


Complete Banking Service 


James E. Gowen, President 


GIRARD TRUST COMPANY 


Chartered 1836 


BROAD AND CHESTNUT STREETS, PHILADELPHIA 


Member Federal Deposit Insurance Corporation 
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The Administration 


of English Assets 


Trust companies, banks, or individual execu- 
tors administering estates containing English 
assets are invited to consult with us with respect 
to the use of the facilities of our English sub- 
sidiary, Guaranty Executor and Trustee Com- 
pany, Ltd., London, in the administration of 
English assets. 


Guaranty ‘Trust Company 


of New York 


140 Broadway 
New York 15 


Fifth Ave. at 44th St. Madison Ave. at 60th St. 
New York 18 New York 21 


40 Rockefeller Plaza 
New York 20 


LONDON PARIS BRUSSELS 














6¢ — WANT my children to have all the ad- 
vantages I didn’t have as a youngster” 
used to be the proud boast of most financial- 
ly successful men. And it often happened 
that such pride went before a fall, when the 
doting father thought he had done his all 
by lavishing a pot of gold on his progeny. 

Naturally, this bred a bevy of super-play- 
boys and perennial debutantes. Whether the 
spoiling was done continually over the grow- 
ing-up years or by the windfall of inheri- 
tance, the result was spectacular, but un- 
wholesome. 

The current generation of parents seems 
to be going to the other extreme. In one 
conversation after another we hear re- 
marks that sound thoughtless, sometimes 
callous. 


“Leave my sen an estate? No sir, I 
don’t want to ruin him,” says an eminent 
lawyer. 

Or: “I’ve read too much about these 
‘remittance-men’ that live off their 
father’s estate or a trust fund; I don’t 
want to take away my boy’s initiative’, 
says a wealthy industrialist. 


Is it not the obvious truth that what a 
person does not have you cannot take away, 
any more than you can destroy real charac- 
ter or initiative or ability? If a boy or girl 
grows up without learning to use his initia- 
tive, without appreciating the responsibili- 
ties that go with privileges, why blame the 
financial inheritance? The fault lies in the 
lack of training for the duties that go with 
financial power, in the example set by those 
who treat money-gathering as an end in it- 
self, or its selfish spending as the important 
purpose. 

The bequest of a fortune—little or large 
—is not enough to assure happiness; but 
neither is it enough to make an indolent man 
out of an ambitious youth. The roots go 
deeper. As Alfred Horton writes in “The 
Kind of Security that Counts” :* 

“Security comes from inside. It is a 
combination of self-assurance and under- 
standing and sound values; and its real 
source is in the home where a child grows 


up.” 
Good work habits, intellectual curiosity, 
interest in other people, cooperation, toler- 





*Better Homes and Gardens, June 1947. 


SECURITY FOR OUR CHILDREN ? 


A Letter to Parents 


ance, a sense of the value of time, are fun- 
damentals that must be taught in the home, 
Mr. Horton remarks, and cannot be left to 
teachers or to chance. 


NOTHER comment that is more fashion- 
able than sensible is this one: “My boy 

can start the same way I did. I’m going to 
use up what I have.” Such justification for 
selfishness overlooks the fact that the par- 
ents themselves have conditioned their chil- 
dren to like the niceties of life, have started 
them out quit differently. None of us knows 
what difficulties lie ahead. The opportuni- 
ties to accumulate one’s own “social secur- 
ity” may not be as easy; the income tax 
laws alone put greater obstacles in the way. 


Suppose the son has a talent for some- 
thing that is not commercially profitable? 
We cannot all be businesses successes. It 
can be very destructive to craftsmanship 
and morale to have to keep an eye on the 
price tag of one’s work. And it could be a 
great injustice to a daughter, who has been 
used to a pleasant standard of living, to re- 
quire her to start from scratch in the busi- 
ness world, or look at a prospective suitor 
through the pages of Dun and Bradstreet. 


Finally, there is the type of defeatist who 
says: “There’s nothing stable you can 
count on in this world—especially money. 
The only thing I want to leave my children 
is a good education”. That is a fine founda- 
tion—if it comes from the home as well as 
the professional institutions of learning. 
But many a Phi Beta Kappa key has found 
its way to a pawn shop, and many a person 
educated to appreciate and understand and 
transmit to others the fine things of living, 
has been deprived of further opportunities 
to do so by “financial considerations”. 

Apparently, this thing called Capital and 
this privilege called Inheritance. have suf- 
fered from the opprobrium of a war and a 
poverty-torn world. Yet it has been this 
Capital, in the hands of people trained in 
its proper usage and responsibilities, that 
has lightened the burden of mankind and 
provided the machines of defense and the 
tools of better living. As St. Paul said: 

“But if any provide not for his own, 
and especially those of his own household, 
he hath denied the faith and is worse 
than an infidel’. 











EDUCATION FOR BUSINESS LIFE 


Johnson & Johnson Collaborates with Employees and Schools 


One of a Series of Case Histories in Business Relations 


HEN a company employs three thous- 

and of the forty thousand people in 
its community, its policies and actions are 
bound to have a great influence on the lives 
and attitudes of all local families and busi- 
nesses. What the company does and how it 
does it makes a large impact on public sen- 
timent toward business. 


This is the case at the head office plants of 
Johnson & Johnson, internationally known 
surgical supply manufacturers at New 
Brunswick, N. J., with 10,000 employees in 
all plants. In the job they are doing to make 
life more interesting and meaningful to em- 
ployees, and to help build a better commun- 
ity and strengthen public understanding of 
the economics of the enterprise system, they 
have progressed far in setting a pattern for 
industrial democracy. 


It has become a mark of the progressive 
and successful corporation to provide train- 
ing and refresher courses in job techniques 
and study of related activities. Modern top 
management has been showing cognizance 
of the dangers to our economy of unin- 
formed or misinformed employees and pub- 
lic. But relatively few have gone to the 
heart of the matter, to the causes of eco- 
nomic’ attitudes which underlie political, 
social and industrial relations. 


Factor in Investment Analysis 


N our larger corporations, this has be- 

come essential to productivity, to suc- 
cessful competition and greater public serv- 
ice. Economically sound public relations is 
being recognized as a major factor in ap- 
praising investment values. It is more than 
coincidence that this and other notably pub- 
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lic spirited corporations have been among 
the most consistently profitable to investors 
as well as workers. 


At “J & J” the classroom has become an 
integral part of industry, both inside the 
plant and in the local high schools and uni- 
versity. The marriage of education and 
business has passed the honeymoon stage 
and promises a happier home life for the 
people of the company and the community. 
The new series of study conferences and 
forum discussions on Basic Economics will 
be opened to every employee, following test- 
runs with selected groups. 


This program is the outgrowth of the 
philosophy of the chairman, Robert Wood 
Johnson, that the missing link in modern 
industry is the human link, and that educa- 
tion in the economics of industrialized liv- 
ing is necessary to overcome the isolation- 
ism fostered by mass production techniques. 
Since expression of our engineering abili- 
ties has to be expressed through living per- 
sons, Mr. Johnson believes business will 
stand convicted at the bar of public opinion 
until they re-open two-way communication 
and personal understanding of mutual in- 
terests, to supplant the industrial bu- 
reaucracy and “executive myopia” which 
has grown with our “organizational razzle- 
dazzle’. 


Development of Program 


RAINING courses in the past had dis- 
closed numerous interests of employees 
in the economic or financial side of the busi- 
ness, along with various delusions or lack of 
useful knowledge. Over a year ago a series 
of conferences were set in motion, with rep- 
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resentative participants. It was decided that 
the Cost Training approach might give im- 
proper emphasis so the course was designed 
to deal with the why of company policies 
(consumer, supplier, employee, investor, 
community interests) and to promote under- 
standing of personal as well as business 
budgeting. 

Suppose we sit in on a typical meeting, in 
a conference room in the office building. 
Around a table are three union members, 
including the head of the local, and a shop 
steward. The director of public relations is 
a class member along with a young man and 
girl from office divisions. The instructor at 
the blackboard is a former teacher of eco- 
nomics from a local high school. Topics are 
suggested by management, checked with su- 
pervisors. As the courses progress, sugges- 
tions of employees will be found more and 
more useful. Early subjects included “Profit 
and Production” with breakdown of the 
sales dollar, “How are Wages Set?” and 
“Company Organization”. The subject to- 
day is “Purchasing Power and the Family 
Dollar”. On a table is a visual exhibit of 
blocks to demonstrate the various expendi- 
tures. 


Sustained and Mutual Interest 


GT is a pleasantly informal but serious 

group; they have been together for sev- 
eral of the one-hour twice-a-week sessions 
which will last for six months, and are 
learning not only more about where their 
work fits in but gaining appreciation of the 
others’ points of view and the common na- 
ture of interests of a team. 

After a brief introduction, the instructor 
throws the ball to the “class” with a ques- 
tion on “Which of these factors listed on the 
board are most important in raising your 
standard of living?” It is a 
union representative who 
points out that merely “want- 
ing” or “desiring” is not 
enough to increase standards, 
you first have to produce. That 
leads to “exchange” of goods 
or services. Meeting on an 
equal footing, there is a very 
American freedom of discus- 
sion. 

It is surprising—especially 
as the novelty of the first 
classes has worn off — how 
much interest there is in 
“facts” and how many good 
ideas the employees have on 
economic situations or rela- 
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tionships. Company income, national ex- 
penses and taxes come to be clearly related 
to individual income and expenses, not mere 
figures from another world. 


Economics as a Living Topic 


HERE are some amusing comments, 

self-expression is developed, and confi- 
dence engendered in the sincerity of those 
from other backgrounds, in other positions. 
They are becoming better informed and 
abler to lead sound thinking in the com- 
munity. The stockholder has become a hu- 
man being too; “economics” is a daily ex- 
perience, not a theory in a book. 


Now the advanced course of employee 
conferences is under way, with discussion 
and case history studies to demonstrate the 
relationship of interests with management, 
consumers, stockholders and the community. 
Starting with a select group, these seminars 
will cover such topics as: 


The Free Enterprise System 
Production and Wages 


Relation between Individual, His Job and 
the Company, and 


Objectives and Goals of Industry 


The team-work spirit evident in these 
classes, and in the plant generally, has a 
broad base of two-way communication and 
public relations philosophy. The most re- 
cent Open House exhibit was viewed by 15,- 
000 people, including employees and their 
families, school and college students and 
townspeople. Plant tours, arranged for stu- 
dents, civic groups, service clubs and oth- 
ers have been a regular part of the job; re- 
cently the majority of the faculty of Rutgers 
University were taken on a “behind-the- 
scenes” trip, with luncheon and discussion 


Hundreds of employees and their families jammed the exhibit 


during evening hours 
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of industry relations with education and 
community, including a talk on labor rela- 
tions and selection policies. 


Related Activities 


; a president, George F. Smith, holds 
round-table conferences with a dozen 
high school students at a time, in which 
questions prepared by them and their in- 
structors on civic and business matters are 
discussed. Interested employees or super- 
visors are encouraged to take special courses 
at the college. Cooperation and support is 
given to the local Junior Achievement 
groups, and employees are encouraged to 
participate in community affairs. 


The employee magazine carries down-to- 
earth and brief articles on various economic 
or financial subjects such as “You Can’t Eat 
a Stock Certificate” and “Review of Wage 
Policies”, and an annual report to employees 
graphically shows where the company mon- 
ey goes, comparing wage and dividend to- 
tals. A suggestion submitted four years ago 
by two employees has now paid them a total 
of $10,412. 


The company believes in making its plant 
an asset to the community not only physical- 
ly but by developing better informed citi- 
zens. The economics of business occupies an 
increasingly important role. As General 
Johnson, the chairman, wrote in a recent 
article: 


“Central management, if not burdened 
by operating responsibilities, can be on 
top of its job rather than rushing along 
behind it . .. have time to think and to 
study the trends. Events are occurring 
outside our business that effect the over- 
all policies and many of our decisions. Let 
us take one chore of today’s man of busi- 
ness: his reading. Modern publications 
are full of important information. Papers 
by economists, experts, and technicians 
are important reading. To keep abreast 
of this . . . material takes many hours of 
every week, and it pays off.” 


TRUSTS and ESTATES—June 1947 


For Readable Stockholder Reports 


N excellent guide to those responsible for 

accounting to their company’s owners, is 
research report (#10) “PREPARATION OF 
COMPANY ANNUAL REPORTS,” published 
by the American Management Association. 
Made in collaboration with a number of the 
ablest experts and based on extensive review of 
literature and reports, it well fulfills its pur- 
pose of setting forth “the best thinking and 
techniques of presentation,” concentrating on 
the narrative and explanatory, as adequate 
financial statements “should be a matter of 
course.” 

Though devoted mainly to manufacturing 
companies, the material is invaluable also to 
commercial and financial institutions, with its 
copious references, and examples of each phase 
of reporting. Under direction of Ernest Dale, 
it brings together the experience and results 
of accountants, company executives, public 
relations counselors, financial experts and 
journalists. Its scope ranges from “the first 
job of determining the important publics af- 
fected” to the mechanical preparation and dis- 
tribution. 


The fact that such an intensive study was 
made by this association indicates its im- 
portance in these days when the stockholder is 
the forgotten man and when the influence of 
well informed stockholders can be so helpful 
to the company and the enterprise system on 
which it is based. As a tool for raising the level 
of economic literacy, it is pointed out that the 
report can become — in the words of Enders 
Voorhees of U. S. Steel — “a living pulsating 
thing that will carry to the American people 
the documented story of how and by what we 
live.” 

Observations are made, based on experience, 
regarding combined or separate reports to 
employees, on ways to attain reader interest 
and meet expressed ideas of stockholders and 
others, and cautions to observe. Examples of 
presentation are given for each financial item 
or activity of the company, with emphasis 
on the ways to show their relationships and 
their employee or social values. Practices of 
various companies are cited, and illustrated by 
charts. Examples of the thoroughness of this 
study are the chapters on “Taking Account of 
the Changing Value of the Dollar” and the 
detailed table of “Topics of Most Interest.” 





Consultants - Employee Benefit Planning 


WICKENDEN, MORSS AND ASSOCIATES 
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Technical Office: 
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66 HERE is a tremendous area of eco- 
nomic illiteracy with respect to the 
profit system, due largely to the great lack 
of understanding of the usual medium of 
economic expression known as accounting, 
and a resulting suspicion and disbelief of 
business facts”. In these words Daniel Hen- 
nessy, president of the Controllership Foun- 
dation*, summarized the finding of the pub- 
lic opinion survey just completed under its 
auspices, by Opinion Research Corporation. 
More people (45%) say companies make 
more profit than they report than there are 
who believe (41%) the figures reported. 
(The remaining 14% expressed no opinion). 
This and other attitudes disclosed by this 
most timely inquiry into the public’s finan- 
cial views, bear “sober implications” not 
only to corporate officials but to all financial 
leaders, for, as the foreword remarks: 


“Within a nation of democratic people, 
realistic understanding of the operating 
and financial facts of business may mean 
public policy that retards or accelerates 
the flow of economic effort’. 

The inquiry covers responses from nearly 
two thousand people, representative by age, 
occupation, sex, locality and income of the 
adult population, and in the words of the 
research organization: “shows that the 
journalism of business accounting is doing 
an unsatisfactory job with the public and is 
badly in need of imaginative thought”. 


Evidence of Illiteracy 


It was recognition of this condition—and 
of the importance of economic research and 
effective dissemination of business facts— 
that led to formation of the Foundation. 
This poll is the first step in a program to ap- 
praise the financial officers’ functions and 
relationships. Subsequent projects being 
considered include inquiry into fiduciary ob- 
ligations to the public, executive compensa- 
tion, and depreciation accounting. 

Half the people interviewed thought busi- 
ness profits generally reasonable, and 32% 
said “too much”, though the median belief 
was that profits today were 25% (either of 
sales or capital invested). Manual workers 
and the lower income group thought profits 
averaged 30%, while only 12% of all groups 
estimated profits at less than 10%. Food and 





*Created under auspices of the Controller’s Institute of 
America. 





PEOPLE DOUBT FINANCIAL REPORTS 


Study Shows Erroneous Impressions 








textile industries were cited by 29% as mak- 
ing the most profit, while banks were named 
—along with coal, construction and trans- 
port (except railroads)—by only 1% of the 
875 specifying by type of business. 

Evidence of the “economic illiteracy” was 
strikingly illustrated by the belief of 68% 
that the owners (or “company’’) were the 
chief beneficiaries from a period of profit- 
able years, while only 15% named em- 
ployees, consumers and comre@nity were 
named by only 2%, and the Public or “every- 
one” by only 6%. While it might be thought 
that “everyone connected with the company” 
would be considered as benefitting, only 1% 
of the respondents named this category in 
either first or also-ran position. 


Terminology Breeds Suspicion 


Shown the profit-and-loss statement of a 
leading corporation, only 53% of those in- 
terviewed said they could trust the figures, 
17% not trusting and 30% had reserva- 
tions of not sure. Only 34% affirmed belief 
that most businesses do not have “a lot of 
hidden profits”. It is pertinent here to note 
that 22% found financial statements “easy 
to understand” while 56% said “too many 
figures and big words”, many not even haz- 
arding a guess on the meaning of “earned 
surplus”, “reserve for contingencies” or 
even “asset” or “liability”. 

To dispel public suspicion of the book- 
keeping of all business, the director of the 
survey concludes, “will require the coopera- 
tion of the accounting, banking, investment 
and legal professions, the Security Ex- 
changes and appropriate agencies of Gov- 
ernment”. 

It is also interesting to note that only 6% 
say they thoroughly read the financial page 
of the newspaper, only 23% recall reading 
any company report in the financial pages. 
Even the 36% of those who say they have 
ever seen a profit-and-loss statement men- 
tion mainly insurance company or bank 
statements but only 13% report personally 
owning stocks, and even among these report 
readership is not high. 

The conclusion is that even when financial 
facts are set forth prominently, they need 
clear presentation techniques, interpreta- 
tion and repetition to achieve popular under- 
standing; “without interpretation, good 
deeds may be regarded as bad deeds”. 
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CORPORATIONS CAN HAVE A SOUL 


T two recent conferences attended by a 
large number of business, labor and 
civic leaders, the question was raised: “Can 
Business afford to apply the Golden Rule?” 
At one meeting an industrialist promptly 
challenged: “The question should be: ‘Can 
Business afford not to follow it?’” At the 
other meeting a labor leader made the same 
remark. ; 

Industrial “tycoons” are usually mighty 
human and considerate, as anyone who has 
cause to meet them knows. Most “play it by 
ear’ when it comes to personalities in busi- 
ness contacts, but some find it helpful to 
employees or community to create special 
responsibility. Since 1922 Mr. Carl Buch— 
a retired minister—has been acting as In- 
dustrial Chaplain at Benjamin Electric 
Mfg. Company. In addition to visits to em- 
ployees in the plant, or at home or in the 
hospital in times of trouble, he conducts 
many of the wedding ceremonies and funer- 
als, and acts as manager of the Employees’ 
Savings & Loan association. 

McCormick & Co. of Baltimore (the 
world’s largest spice producers) have a De- 
partment of Human Relations. At Caterpil- 
lar Tractor of Peoria, the Director of Com- 
munity Relations, and his associates, have 
done an exceptional job of developing mu- 
tual civic interests. In the same city is R. G. 
LeTourneau, Inc. — also builders of fine 
earthmoving equipment — whose president 
has long been a believer that “We need a 
greater realization that spiritual things are 
worth more than material things.” 


Department of Christian Relations 


T the Bristol Manufacturing Company in 
Rhode Island, The Rev. Dale Dutton, re- 
cently pastor of the Central Baptist Church 
in Providence and veteran of World War I 
where he served with the United States Ma- 
rines, has just accepted the directorship of 
the Department of Christian Relations. 


In a desire to temper daily work and busi- 
ness relationships with the philosophy too 
often reserved for Sundays, William H. 
Smith, treasurer and sales manager of the 
company, concluded that religion could best 
be brought to industrial life by one trained 
and ordained in the Church. - 

“Why,” he asked, “consider only the 
means or the material objective when hu- 
man satisfactions are known to be com- 
posed of many, often more important ele- 
ments? Never has an institution held such 


power for weal or woe as industry holds 
today.” 

Bill Smith and his brother Maurice, pres- 
ident of the company, with its more than 
1,000 employees, are not seeking “evangel- 
ism” or indoctrination. Denominationalism 
has no place, and no creed or program is to 
be advanced. 


Mr. Dutton “will not take orders from the 
company. He can go wherever he pleases, 
do whatever he wants. If he sees anything 
being done by any officer or person in au- 
thority which seems not in keeping with the 
standards we profess, we want him to be 
perfectly free to enter into discussion with 
us,” Maurice Smith has stated. 


In accepting the appointment, Mr. Dut- 
ton remarked that, relieved from adminis- 
trative and fund-raising work, the new as- 
sociation made possible a far greater lati- 
tude in study, speaking, personal counsel- 
ling and guidance. Free to talk with anyone 
in the plant, it is felt that the initiative 
should generally come from those who seek 
advice or have problems or suggestions, 
though Mr. Dutton has also indicated, in his 
interviews, and in a signed article written 
at request of the United Press, his willing- 
ness to be of service in other spheres, par- 
ticularly in schools and churches. 


Community Consulted 


EEKS of consideration, and discus- 

sion with key people in the community, 
the office and the plant preceded establish- 
ment of this department of Christian Rela- 
tions, and invitation of Mr. Dutton to leave 
his Church to head the work as vice presi- 
dent. The Bristol Manufacturing Company 
officers have given Mr. Dutton free rein to 
apply Christian principles where he or his 
industrial or community “parishioners” felt 
they could be helpful. 


In a letter from the president, he remarks. 
that some recent statements in the press are 
rather “wide of the mark”: “We are not go- 
ing to spend $100,000 on this work. We are 
merely financing a department, paying a 
minister his salary and expenses and secre- 
tarial assistance. We do not see anything 
unusual about it; the department was not 
created to develop business or free publicity. 
As the Reverend Dutton has said, ‘There 
will be those who label this as fanatical and 
unorthodox, but it seems quite logical to get 
out from behind the vestment and robes to 
where life is real.”” 
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Postwar Boom Peak Passed 


HE peak of the post-war business boom 
has now been passed. Official confirmation 
has come from the Department of Commerce 
that the uninterrupted expansion of business 
which has continued for over a year was halted 
in April. Even so, the Department gave no in- 
dication that a serious slump in business is sug- 
gested, as activity continued at high levels. 
Gross national product in the first quarter of 
this year, reported at the rate of $209 billion, 
equalled dollarwise the wartime peak that was 
reached during the fourth quarter of last year. 
The volume of physical output, however, was 
little changed after allowing for higher prices. 
Shifting tides were noted in the general busi- 
ness activity during the year’s first quarter. 
The survey said that capital expenditures by 
business for new plant and equipment are level- 
ing off, but that the trend in public utility and 
commercial construction fields is still upward; 
also that increased volume of durable goods 
moving to consumers tended to offset a decline 
in retail sales of some non-durables and luxury 
lines; and increases in non-agricultural income 
were almost sufficient to offset lowered farm 
income, which has declined below the 1946 year- 
end level. 


Course of Readjustment 


ip the period of readjustment officially 
recognized as in progress, the Federal 
Reserve Board too pointed out indications that 
business investment is leveling off or declining 
in some fields, as is the rate of inventory ac- 
cumulation. However, the relation of inventor- 
ies to sales is still below what was considered 
normal in pre-war years. 

The nation’s purchasing agents meeting in 
New York early this month believed that read- 
justment might be painful in many instances, 
but they could not foresee any serious depres- 
sion this year. They reported a generally con- 
fident opinion that the post-war consumption 
level for most basic raw materials, even with- 
out inventory buying, could remain consider- 
ably above pre-war levels of per capita con- 
sumption; and that hopes for reducing finished 
goods prices may not ‘soon be realized as costs 
can be as resistant as consumers. 


Housing Stalemate 


HE big disappointment of the year and 

the great hope for the readjustment period 
ahead lie in the lagging construction boom. 
The January forecast by the Bureau of Labor 
Statistics of a million new homes this year was 
obviously too optimistic for, after a look at 
actual results, today’s guesses are 30 per cent 
and more below that goal. Only 200,000 homes 
were started in the first four months of this 
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year, aS compared to 205,000 in the correspond- 
ing period in 1946. 

The trend of prices and construction costs 
has overshadowed shortages of materials as the 
principal reason for the bog down. It is now 
apparent that building has come about as near 
as an industry can to pricing itself out of the 
market. Construction costs passed their 1920 
highs in the first quarter of 1946 and are now 
over 20 per cent above that level, without tak- 
ing into account premium prices, changes in 
labor productivity, quality of materials or the 
effects of construction delays. Prospective home 
purchasers are not impressed with the fact that 
with 1939 instead of 1920 used as a base, the 
rise in building costs is less percentagewise 
than the rise in food, in clothing or industrial 
wage rates. 

The viewpoint of the construction industry 
as recently expressed by Thomas S. Holden, 
president of F. W. Dodge Corporation, was that 
“the present phase—commodity price and con- 
struction cost stabilization—will pass without 
the serious deflationary aspects of the 1920-21 
depression;” that building costs, now about 
double pre-war costs because of inefficiencies ~ 
due to readjustments and shortages, probably 
will be stabilized at levels about 60 per cent 
higher than in 1939. 


Recession and Investment 


HE slowdown in construction because of 

mounting costs as well as uncertainty in 
the immediate business outlook has narrowed 
the outlet for capital investment by cutting 
down the expected supply of real estate mort- 
gages, state and municipal bonds and other 
capital issues for business expansion. 

New corporate security issues during the 
first five months of 1947 aggregated less than 
$2 billion, representing an average about 35 
per cent below that of the latter half of last 
year. A survey reported by the Federal Re- 
serve Bank of New York found that the prin- 
cipal decrease occurred in new offerings for 
capital expansion and reflected more than “re- 
cent unsettlement in the securities markets.” 

In an analysis of bond prices and yields, the 
bank asserted that recent firmness in prices of 
top-quality bond prices apparently reflects the 
failure of the new supply of such securities to 
equal demand, noting that the spread between 
yields on high grade bonds and on common 
stocks is the greatest since 1943. 





THE FOURTH ANNUAL EDITION of United States 
Government Obligations, has been released by 
the Bond Department of The Northern Trust 
Company, Chicago. This year’s edition contains 
a comparison of the gross public debt of World 
War I and World War II, and observations of 
the money market. 
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Developments which have promoted, or promise to promote, mutual 
welfare of employees, employers and providers of capital tools. 


Capital Issue Explained 


The 2,223 employees of Pitney-Bowes, Inc.— 
Stamford manufacturers of postage meters— 
recently received a Quarterly Letter from the 
company president telling the effects of the 
proposed issue of preferred stock. Following 
bulletin board notices citing the need for more 
capital caused by expanded business, the Letter 
cites the increase in investment per employee, 
from $2900 before the war to $3550 after the 
new money is raised, and increased income and 
payroll, as evidence of “the natural and profit- 
able partnership of labor and capital.” 


It is pointed out that over half the present 
capital came from purchase of stock, by many 
employees as well as other people and institu- 
tions, and the rest from surplus “saved out of 
earnings over the years ... money belonging 
to stockholders but not paid out to them be- 
cause it was needed for the business.” 


This advice is the more important as the 
company has been paying wage-and-salary div- 
idends (recently increased to 7%%) and, as 
the Letter points out, this will affect the profit- 
sharing “because there will be more stockhold- 
ers to pay for our use of their money.” At- 
tached is copy of the income statement sent to 
stockholders. 


Labor-Management School 


The first graduating exercises of the Labor- 
Management School conducted jointly by Bot- 





MISTER BREGER 


“I was a director of this company till I heard 
about the overtime pay here.” 


any Mills, Inc., and the Textile Workers’ Un- 
ion of America, CIO, at Passaic, N. J., focused 
attention recently on an unusual experiment 
in labor-management cooperation. 

Since last September the company and the 
union have been conducting a joint training 
school for company supervisors and union shop 
representatives. The announced purpose of the 
school is to train these lower echelon repre- 
sentatives of management and labor to handle 
grievances and other mutual problems in class- 
es which they attend together to study lessons 
prepared jointly by company and union leaders. 

In speeches at the graduating exercises by 
Col. Charles F. H. Johnson, president of Bot- 
any, and George Baldanzi, executive vice presi- 
dent of the union, testimony was given of a 
new and friendly spirit in a plant which once 
knew bitter labor-management disputes. 


What About Stockholders’ Wages? 


Citing the effect of wage boosts as a cut 
in wages for investors, Leslie Gould, finan- 
cial editor of the New York Journal-American 
compiled a record of the relative shares of 
national income taken, each year since 1928, 
by workers and stockholders. He further re- 
marked, in his column of April 29th, that 
there being no relief measures, unemployment 
insurance or social security for investors, 
theirs was the severest gamble. 


Workers in incorporated businesses received 
43% of the national income in 1928, and 40% 
in 1946, with as high as 50.5% in 1932. Stock- 
holders, his tabulation shows, received 6.5% 
of national income in 1928 but only 3% in 
1946. 

In a subsequent, year-by-year table, Mr. 
Gould listed total workers’ pay ranging from 
$34 billion in 1928 (with a low of $18.9 billion 
in 1933) to $66.4 billion in 1946. Compared to 
this 98% increase, stockholders had a decrease 
from $5.2 billion in 1928 to $5.1 billion in 
1946, with high of $5.9 billion and low of $2.1 
billion. 


THE INTERNATIONAL BANK for Reconstruction 
and Development has issued a booklet titled 
What the International Bank Means to You. 
A preface by John J. McCloy, president of the 
institution, describes the bank as “a bridge 
from war to peace ....-created to help restore 
economic health to the.world.” The brochure 
explains the purpose, organization, personnel 
and objectives of the bank. Copies are available 
at the International Bank, 1818 H Street N.W., 
Washington 6, D. C. 











TRUSTS AND PUBLIC 
RELATIONS IN SCHOOL 


HE Central States School of Banking at 
the University of Wisconsin held its third 
annual session at Madison during the first two 
weeks of June. A series of lectures on Trust 
Department Procedure and Practice was offer- 
ed for the first time, this course being reserved 
for the last year of study. Under the able 
planning of Emerson R. Lewis of the Chicago 
Bar, formerly vice president in the trust de- 
partment of The First National Bank of 
Chicago, the following program of lectures was 
arranged for the ten week-days: 


Should your bank have a Trust Department? 
C. D. Seftenberg, First and American 
National Bank, Duluth 


The organization of a Trust Department, 
George H. Arnold, Illinois National Bank 
and Trust Co., Rockford 


Administration and supervision of executor- 
ships, administratorships, guardianships, 
and other Court accounts, Karl H. Velde, 
Chicago Title and Trust Co. 


Trust Accounts—revocable and _ irrevocable, 
D. J. Monen, Omaha National Bank 

Analysis and supervision of trust investments, 
J. Burns Allen, Northwestern National 
Bank of Minneapolis. 

Suggestions and criticisms of a bank examiner 
of Trust Administration and. Operation, 
Maurice H. Strothman, Jr., Assistant 
Counsel, Federal Reserve Bank, Minne- 
apolis 

Taxes, Arthur H. Brunkow, First Wisconsin 
Trust Co., Milwaukee 

Estate planning in the 
Harve Page, Vice President, 
Trust Co., Chicago 

New business efforts—selling Trust Service, 
C. B. Leonhard, Detroit Trust Co. 


insurance trusts, Lynn Lloyd, Harris 
Trust and Savings Bank, Chicago. 


As Section Leader, Mr. Lewis conducted 
review sessions on the two Saturdays. 


Trust Department, 
Northern 


Life 


Public Relations Course 


LSO presented for the first time was a 

course on Public Relations under the 
general direction of Dale Brown, assistant vice 
president, The National City Bank of Cleve- 
land, and president of the Financial Adver- 
tisers Association. This course, limited to sen- 
iors, was of one week’s duration, with Mr. 
Brown delivering the opening discourse on the 
scope of the course, the history and philosophy 
of public relations, and the responsibilities of 
bank officers charged with public relations. 
He was followed by lectures on: 
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Publicity: I. I. Sperling, Cleveland Trust Co. 

Advertising: Chester L. Price, City National 
Bank and Trust Co., Chicago 

Research: John O. Chappell, Jr., Central Trust 
Co., Cincinnati 


Employee Relations: S. H. Chelsted, Peoples 
First National Bank and Trust Co., Pitts- 


burgh. 





Community Trust Funds Rise 


RESOURCES OF COMMUNITY TRUSTS in the 
United States and Canada rose to $77,835,014 
in 1946 from $75,092,009 in 1945, according to 
a national survey announced by the New York 
Community Trust. Cumulative outpayments in 
the past 20 years were $27,084,662. 

New York Community Trust had funds val- 
ued at $17,543,536, the Chicago Community 
Trust $13,094,963, the Cleveland Foundation 
$10,222,846, and the Boston Permanent Char- 
ity Fund $6,030,006. As distributors in 1946, 
the ranking was: New York $580,059; Chicago, 
$349,012; Celeveland, $316,986; and Boston, 
$249,552. 

The growth of community trusts has result- 
ed in more than a quadrupling of their re- 
sources and distribution in the two decades 
since 1927. 


MINERALS & CHEMICAL 
CORPORATION 


General Offices 
20 North Wacker Drive, Chicago 
* 

Dividends were declared by the 
Board of Directors on May 22, 1947, 
as follows: 

4% Cumulative Preferred Stock 
20th Consecutive Regular Quarterly 
Dividend of One Dollar ($1.00) 
per share. 
$5.00 Par Value Common Stock 
Regular Quarterly Dividend of 
Forty Cents (40c) per share. 


Both dividends are payable June 

30, 1947 to stockholders of record 

at the close of business June 13, 
1947. 


Checks will be mailed. 
Robert P. Resch, 
Vice President and Treasurer. 
* 





MINING AND- MANUFACTURING 


PHOSPHATE POTASH FERTILIZER CHEMICALS 
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Carter Heads American Institute of Banking 


ARNETT A. CARTER, vice president 
of The Fulton National Bank, Atlanta, 
was elected national president of the Amer- 
ican Institute of Banking, educational sec- 
tion of the Amer- 
ican Bankers As_ 
sociatiion, at the 
closing session of 
the Institute’s 
annual meeting 
in Detroit, June 
6. Mr. Carter was 
succeeded as vice 
president by Pi- 
erre N. (Pete) 
Hauser, vice 
president of the 
First Wisconsin 
National Bank, 
Milwaukee. 


GARNETT A. CARTER q 
The American 


Institute of Banking, now one of the largest 
institutions in the adult education field in 
the United States, with a membership of 
close to 80,000 and enrollments of more than 
40,500, gives courses in more than 220 ac- 
tive chapters and 140 study groups through- 
out the country. 


Mr. Carter joined The Fulton National 
Bank in 1927 as a runner and advanced 
through various departments to the vice 
presidency in January, 1947. In the Atlanta 
Chapter of the A. I. B. he has held prac- 
tically every elective office, having served as 
president during the 1935-1936 term. He 
was a member of the National Executive 
Council from 1939 to 1942. 


Trusts and Investments 


66 N times like the present, cost analysis 

is of paramount importance,” declared 
Louis W. Fischer, vice-president, American 
National Bank & Trust Company, Chicago, 
in his remarks opening on Trusts and In- 
vestments. 


“Social, economic and political develop- 
ments of the past decade have placed a heav- 
ier burden of taxes, costs and responsibili- 
ties upon business than ever before,” Mr. 
Fischer asserted. “The trust institutions 
are particularly vulnerable in this respect, 
because the administration of a personal 
trust usually extends over a long period of 
time. In cases where its compensation was 
irrevocably fixed, at a time when operational 
costs were much lower than they are today, 


serious situations can develop, since a trust 
institution cannot offset higher costs by cur- 
tailing its service either quantitatively or 
qualitatively, without adding to its potential 
risk. 


“The enactment of the so-called Prudent 
Man Rule in a number of States has been of 
some aid to the trustee in getting more in- 
come for the beneficiary, but aside from 
that, it is a well-known principle that broad- 
er powers carry with them a corresponding- 
ly higher degree of responsibility. 

“This tendency toward broader invest- 
ment powers raises the interesting question, 
whether a trustee who accepts a trust, with 
unlimited investment powers, fulfills his ob- 
ligation by investing only in ultra-conserva- 
tive securities, with a very low income yield, 
and whether he can be compelled to take 
greater risks than corporate trustees are 
usually willing to incur. That concept of a 
trustee’s duties has been recently voiced 
by an eminent authority on trust law. (See 
Shattuck, Feb. 1947 issue). 


“The sharp increase in the cost of labor 
and materials has made all of us cost-con- 
scious to a greater extent than ever before. 
It is one thing to know whether or not your 
institution is making money. It is quite an- 
other to know which of your operations are 
profitable and which are not. In times like 
the present, the subject of cost analysis is 
of paramount importance.” 


The papers presented at the Trust and 
Investment Departmentals will be published 
next month. 


BANKING LAW PROBLEMS, an intensive one 
week lecture course, wil be given by the 
Practicing Law Institute in New York City 
during the week of July 14. It is designed 
specifically for bank attorneys. The lecturers 
are senior officers of, and counsel for, large 
New York banks. Among the matters to be 
dealt with are the duties and liabilities in 
conducting personal trusts, corporate trusts, 
and custodian accounts. Classes will meet from 
9 a.m. to 4:30 p.m. daily at the United States 
Courthouse. Further information may be ob- 
tained from the Institute at 57 William Street, 
New York 5. 


First BANK AND TRUST COMPANY of South 
Bend is the latest institution to publish an 
Official Pamphlet of its trust department. It 
follows the format suggested by Gilbert 
Stephenson in the September 1938 issue. 
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Also... 


a REPORT to YOU 


... the Public 


W: HAVE JUST MADE our Annual Report to our 300,000 stockholder-owners. The high- 
lights of the 1946 operations we believe will be of interest to our employees and customers 
—present and prospective, who make the operations possible. 


Cities Service 
Companies 
in 1946... 


refined 57,613,000 bar- 
rels of crude, produced 
27,974,000 barrels of 
gasolene, an increase of 
865,000 over 1945. 
Production of buta- 
diene for synthetic rub- 
ber also was up, and 
asphalt output in- 
creased 44 per cent. 
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produced 26,318,000 
barrels of crude oil and 
completed 173 new oil 
wells. At the year end, 
they held leases on 
4,000,000 acres of oil 
and gas lands in the 
United States alone, of 
which 180,000 acres are 
now producing. 


distributed 2,277,814,- 
000 kilowatt hours of 
electricity. Electric 
sales increased in all 
classes except power, 
which declined _ be- 
cause of shutdowns in 
power consuming in- 
dustries., 


sold 276,000,000,000 cu- 
bic feet of natural gas, 
4.5 per cent higher 
than the previous peak 
year of 1945, and 
served 554,902 domes- 
tic and industrial cus- 
tomers. 


transported 159,000,000 
barrels of crude oil by 
pipeline, an increase of 
10 per cent, and 7,844,- 
000 barrels of crude 
and finished products 
by tanker. Five new 
ships were added to the 
Cities Service fleet, and 
four old ones retired. 
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expended $33,000,000 
for new construction 
and acquisitions, bring- 
ing the total for 16 
years of depression, 
war and reconversion 


to $459,000,000. 
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marketed 2,500,000,000 
gallons of petroleum 
products, more than 
half of it gasolene, also 
148,000,000 gallons of 
natural gasolene and 
various liquid hydro- 
carbons and 3,000,000 
gallons of finished 
chemicals. Cities Serv- 
ice aviation products 
are used by 4 airlines 
and by 37 airports in 
11 states. 


brought reduction of 
consolidated funded 
debt, notes payable and 
preferred stocks out- 
standing in the hands 
of the public to a 16- 
year total of §$211,- 
600,000. 
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BECAUSE OF THESE OPERATIONS, the Company is able 
y'o report that despite many interruptions caused by 
strikes and shortages in other industries, its net 
income on a consolidated basis was $27,253,000 in 
1946 as against $15,060,544 in 1945; net current 
assets up from $149,528,000 to $175,563,000 and 
ash and government securities increased from 
144,208,000 to $175,614,000. 

The management, employees and dealers rec- 
ognize the source of their well-being — our 


customers, who purchased a third of a billion 
dollars’ worth of our products and services during 
the year 1946. 

We appreciate this confidence and shall continue 
to carry on the policy of the founders—to be con- 
stantly on the alert to improve the quality of prod- 
ucts, and to service their use so that the customer 

will obtain better and better values from them. 
The growing acceptance by the public of our 
400 products attests the soundness of this policy. 


CITIES SERVICE COMPANY 


W. ALTON JONES, President 
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HERE’S A 
MAN 


WHO KNOWS 
HOW TO 
COOPERATE 
WITH 


TRUST OFFICERS 


® W. all like to work with people who know how 


to cooperate . . . with people who understand our point of view 
and our problems. And cooperation is practical only where there is 


basic knowledge of the problems to be faced. 


That is why Trust Officers find the cooperation of the Connecticut 
General Life Underwriter valuable. He not only has the knowledge 
for cooperation, but he knows Aow to cooperate. His whole training 
and experience in estate analysis and planning, in formulating busi- 
ness insurance plans and employee retirement plans, make him a 
valuable co-worker for any Trust Officer. His broad contacts can 


also make him an excellent source of new Trust Business. 


So, if the card reads Connecticut General, you can be sure that your 
visitor is a Life Underwriter capable of rendering real assistance in 
your work. He is backed by the broad facilities of the Connecticut 


General and the technical consultation service of its Advisory Bureau. 


CONNECTICUT GENERAL 
LIFE INSURANCE COMPANY 


HARTFORD, CONNECTICUT 








HOW LONG SHOULD A WILL BE? 


A Dialogue on Practical Drafting Hints 


LOUIS W. FISCHER 
Vice President, American National Bank and Trust Company of Chicago 


and 


BENJAMIN M. BECKER 
Member of the Illinois Bar 


Act Il 


F. Now, as to the provisions for the wife. 
It is common practice to give her all the net 
income, or a fixed minimum, with power in 
the trustee to make up any deficiency out of 
principal. Suppose, however, the wife had a 
substantial income from sources outside the 
estate, would the testator want to deplete 
the principal of his estate to supplement the 
wife’s income to maintain herself and the 
family? 

B. That situation can be met by authoriz- 
ing the invasion of principal only if the 
trust income available to the wife, plus her 
income from all other sources (including 
distributions from life insurance policies) 
does not equal the amount deemed necessary 
for the needs of herself and children. 


F. How would the trustee know what in- 
come she is receiving from outside sources? 


B. The will should provide that a state- 
ment signed by the wife setting forth her 
net income and the sources from which re- 
ceived, shall be sufficient for the trustee to 
act upon. Some provision should also be 
made for an additional allowance out of 
principal, to leave her a net figure after in- 
come taxes. 

There should be a further allowance to 
take care of emergency needs, such as for 
medical expenses, tuition for children, and 
unusual expenditures. Where the wife is a 
co-trustee, the power to make these emer- 
fency disbursements should, of course, rest 
in the corporate trustee. 


Concluded from May issue, page 493. 


F. Yes, otherwise you would be having 
one emergency after another. 


B. Some wills provide that the benefits to 
the testator’s wife shall be in lieu of dower, 
widow’s award, homestead and all of her 
other statutory rights in her husband’s es- 
tate. What do you think about that? 


F. That depends upon several factors, 
such as the size of the estate, and its solven- 
cy. In a large estate, there would be a fed- 
eral estate tax saving if she were allowed to 
claim her widow’s award, in which case it 
would be shown as a deductible claim 
against the estate. In the case of an insol- 
vent estate, the widow’s award would have 
priority over all claims except funeral and 
administrative expenses. In either of these 
instances it would be advantageous to let 
the widow claim her statutory rights. 


Children’s Benefits 


B. Next comes the distribution to the chil- 
dren. If the estate is substantial and there 
is more than enough to take care of the 
wife, 1 see no objection to an immediate di- 
vision of the estate between the wife and 
the children. However, where the income 
would be just about enough to take care of 
the wife for life, it would seem advisable to 
withhold such. distribution while she is 
living. 

Sometimes a testator wants to reduce the 
wife’s benefits or provide distribution to the 
children upon the wife’s remarriage. What 
do you think about-that? 

F. I do not favor the indiscriminate use 
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of such a provision. It may create dissen- 
tion and may cause the wife to upset the en- 
tire estate plan by renouncing under the 
will and taking her share outright. I can 
see some justification for such a provision 
where the children might be deprived of nec- 
essary protection if the wife remarried. 


B. This brings us to the question of how 
and when the estate should be distributed to 
the children. There is room for considerable 
flexibility here. For example: an outright 
distribution upon the death of the wife or 
upon her remarriage, or distribution at 
specified ages. You have undoubtedly seen 
estates distributed to children dissipated. 
Insurance underwriters have generally en- 
couraged the distribution on installment 
payments to wives and children. What is 
your thought on that subject? 

F. Some testators favor the idea of hold- 
ing all or a substantial portion of a daugh- 
ter’s share for life. Not that she would be 
inclined to be more careless with inherited 
money, but rather that she may marry some- 
one who may induce her to risk her funds 
in ill advised ventures. On the other hand, 
they prefer to give sons their shares in full 
by the time they reach thirty or thirty-five. 
I don’t believe you can follow any general 
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rule, except in the case of a subnormal child, 
who ought to be protected through life. 

B. I am inclined to agree with that view. 
I think, though, that where the portions are 
large, partial distributions at two, three or 
five year intervals are preferable, on the 
theory that should a son or daughter fritter 
away the first moneys received, they’ll prof- 
it by the experience. 


Administrative Provisions 


Let’s discuss the administrative provi- 
sions. 

F. I think there is a tendency to include 
many powers which are inherent in any 
trustee and which could safely be omitted, 
such as the one “to collect all the income, 
rents, issues and profits of the trust estate,” 
and “to pay all taxes, assessments or other 
legal charges and all expenses necessary and 
incident to the administration of the trust.” 
If they were omitted the trustee could func- 
tion equally well. 

B. Do you have in mind any important 
powers sometimes omitted? 

F. The power to carry registered securi- 
ties in the name of a nominee. Where you 
have a substantial number of stocks regis- 
tered in the name of a trustee, it is neces- 
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sary, in case of a sale, to present evidence 
of the trustee’s appointment and also of its 
right to dispose of the securities, all of 
which can be avoided by the use of a nom- 
inee. 

B. There is another power that is some- 
times overlooked. Suppose an estate owns 
property of substantial value, yielding only 
a nominal income or none at all. If and when 
the property is sold, the trustee should, in 
fairness to the life tenant, be authorized to 
apportion the proceeds of sale so that the 
life tenant would be compensated for the 
loss of income during the period for which 
the property had been held. 


Business Interests 


F. One of the most common omissions in 
wills pertains to the retention, operation, 
and possible reorganization of an interest in 
a partnership or close corporation. 

B. Does not most of the difficulty arise 
where the power to retain a business inter- 
est is merely permissive? 

F. Where the trustee is given discretion- 
ary power to retain or to liquidate a busi- 
ness enterprise, the instrument should con- 
tain language authorizing the trustee to re- 


589 


tain it for an unlimited period of time, as 
well as protective language so that the trus- 
tee would not be held liable if, in the exer- 
cise if its best judgment, it retained the 
business beyond a certain length of time 
and loss resulted. 


B. If the will contains broad powers to re- 
tain, operate or sell the business, without 
limitation, the corporate trustee should en- 
deavor to fulfill that responsibility. 


F. The trustee should, of course, be rep- 
resented on the board and should require 
periodic audits by a certified public account- 
ant so that it would be in a position to know, 
with a reasonable degree of certainty, what 
is going on; also to satisfy itself that all the 
adult beneficiaries are in accord with the 
plan of retaining and operating the business 
so that they would, in a sense, be sharing 
the risk with the trustee. This, as every 
trust officer knows, presents one of the diffi- 
cult situations for a corporate trustee, and 
yet it is one wherein a corporate trustee can 
demonstrate its ability to manage an estate 
that is not of the strictly orthodox type, in 
which the element of risk is not so great. 

B. Some problems of this type can be 
avoided by a life insurance stock liquida- 
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tion agreement between the testator and his 
business associates whereby his business in- 
terest is automatically liquidated upon his 
death, for a fair price. 

F. That sort of arrangement works out 
very nicely in cases where the testator is in- 
surable, where he is not the sole owner and 
where he has no sons to carry on the busi- 
ness after he is gone. 


Income-Principal Questions 


B. What about a wasting trust that gets 
too small for any practical use? 

F. That could be met by authorizing the 
trustee to terminate the trust and either 
make distribution or purchase annuity con- 
tracts for the beneficiaries. 

Another point worthy of consideration is 
the question of allocating the trustee’s com- 
pensation between principal and income. 
Since the trustee is protecting income, as 
well as principal, it would seem equitable 
for the trustee to charge a portion of its 
compensation against principal. A simple 
provision authorizing the trustee to allocate 
its compensation between income and prin- 
cipal would suffice. 

B. That sounds logical to me. 

F. We have also had problems arise where 
no provision is made for the allocation of 
premiums on investments, that is, whether 
they shall be charged or apportioned be- 
tween principal and income. 

B. In order to enable the trustee to deal 
equitably between the life tenant and the re- 
maindermen, the trustee should have discre- 
tionary power to determine whether such 
premiums should be charged to income or 
principal or apportioned between them. 


“How Long?” 


F. Didn’t we start with the subject “How 
long should a will be?” 

B. We have covered considerable territory 
in a very short space. Obviously, there is 
much more to the preparation of a will than 
the points we have discussed. For example: 

1. Where two persons perish in a common 
disaster, they are both presumed to have 
died simultaneously. If any property rights 
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are based on survivorship, it places the bur- 
den of proving who was the survivor, upon 
those seeking to establish such rights. A 
clause requiring survival by a spouse or 
child for thirty or sixty days would prevent 
such a situation. 


2. In the bequeathal of property, refer- 
ence ought to be made to the exercise by the 
testator of a power of appointment and ~ 
property such as life insurance that might 
revert to him upon the death of a contingent 
beneficiary. 

3. Before preparing a will the attorney 
should satisfy himself as to whether a tes- 
tator has placed all or most of his property 
in joint tenancy which would pass not by 
his will, but by the right of survivorship. 

4. Even in states where the “Prudent 
Man Rule” governs investments by trustees, 
I believe it advisable to enumerate all in- 
vestments permitted under that rule so that 
in the event the rule should ever be changed, 
repealed, or whittled down by the courts, the 
trustee would still retain sufficiently broad 
powers under the instrument. 

5. The terms “issue” and “descendants” 
are used more or less interchangeably. The 
question may arise as to whether the issue 
of the second generation is to be included 
in that term. There is some authority hold- 
ing that the term “issue” is broad enough 
to include later generations. To avoid any 
doubt it might be well to use the term “de- 
scendants” as that would take in all future 
generations of the testator. 


F. In concluding this discussion, it should 
be said that the lawyer, the trust officer and 
the life underwriter have a common interest 
in estate problems and we can be helpful to 
one another in solving them. 


B. Yes, that would also help us to better 
serve our clients in working out their estate 
problems. I am a firm believer in the Rotar- 
ian slogan—“He profits most who serves 
best.” 


“ESTATE PLANNING” is the title of a mem- 
orandum recently published by The Research 
Institute of America, Inc., New York. It deals 
with the reduction of taxes on estates. 
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ESTATE ANALYSIS 


in ACTION 


HEMAN T. POWERS 


Powers System of Estate Analysis, Cleveland 


N the May issue this column reported a 

meeting of the Cleveland Association 
of Estate Analysts and detailed the group’s 
analysis of a Clinic Case. In order that the 
reader may follow the discussion of this 
case by the Clinic, supplementary explana- 
tions have been inserted by the writer and 
at the same time the detailed comments of 
the members have been omitted. 


If the reader will refer to page 499 of 
that issue, he will note that the estate own- 
er set an amount of $12,000 in addition to 
his wife’s personal income as the amount 
required by his family to maintain a de- 
sired living standard. Reference to Sched- 
ule VII on page 501 (Summary of Income) 
will show that the spendable income of the 
wife, including her personal income, will 
amount to $12,617 if the corporation pro- 
duces income similar to the past year, and 
in any year in which the corporation fails 
to have surplus available for dividends, 
her spendable income will approximate 
$3,928. 

Actually the net personal income of the 
wife after income tax ($6,000 less $1,198) 
is $4,802. The income requirement as indi- 
cated by the estate owner would be this 
amount plus $12,000 or $16,802. On this 
basis then, the spendable income deficiency 
will either be $4802 or $12,874. The prob- 
lem, therefore, said Henry Haiman of North- 
western Mutual Life Ins. Co., the chair- 
man of the meeting, is to provide the wife 
with at least $4,802 additional income. 
Since the estate owner must decide with 
respect to the adoption of any procedure, 
the objective of the meeting must be to out- 
line corrective procedures that warrant 
consideration to the end that the estate 
owner can create the pattern of his estate 
plan. 


Two Ways to Reduce Transfer Cost 


HERE are two approaches to reducing 
the transfer costs, namely—(a) Re- 
move the insurance from tax by assign- 


ment and (b) Reduce the taxable estate by 
lifetime transfers. Since the wife possesses 
an independnt income with which to pay 
the premiums, one of the two requirements 
for excluding life insurance from the gross 
taxable estate can be met. Inasmuch as 
only that proportion of the proceeds that 
the premiums paid by the wife bear to the 
total premiums up to the date of death (for 
this purpose the total to date) can be ex- 
cluded from tax, an examination of the 
policies indicated that the amount remov- 
able and the resulting tax saving would ap- 
proximate the following: 


Sum removed from tax after 
Pol. Prem. premiums paid by wife 
icy paid | 2 3 4 5 
xX 20 $0* $0* $0* $0* §$ 0* 
X 20 0* 0* 0* 0* 0* 
Y 9 526 1052 1578 2104 2630 
Z 18 550 1100 1650 2200 £2750 
» 5 2000 4000 6000 98000 10000 


Tot. out 


of tax $3076 $6152 $9228 $12304 $15380 


Aprox. 


saving $1076 $2153 $3223 $4316 $5383 


*Paid up—no proceeds removable since 100% 
of premiums paid by insured 


It was the consensus that instead of 
transferring the present policies, it would 
be more practical for the wife to take out 
new insurance in the approximate amount 
of the tax attributable to the insurance, 
namely, $18,000. In other words, an addi- 
tional amount of capital instead of a tax 
reduction would result in the same net 
benefit and would have the additional ad- 
vantage of keeping the present insurance 
out of her estate and eliminating the taxes 
thereon at her subsequent death. 


Present Gifts 


EXT brought up for consideration was 
the matter of gifts, which involved 
the amount, type of property to be used, 
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the donee or donees and the method. Gifts 
of the following amounts were considered: 
Reduction* 
in Trans- 
fer Costs 
$13,536 
15,014 


Total 


$36,000 
39,000 


Amount Gift tax 

$36,000 $ 0 
39,000 0 
49,300 647 49,947 18,800 
93,300 6637 99,937 37,544 

*Unadjusted for gift tax paid on gift 

If the gifts are made to the wife, then 
the donated property will be taxable in her 
estate at her subsequent death, with the 
resulting capital loss in the transfer from 
her to her children, and the income tax sav- 
ings will obviously be less. Assuming, 
therefore, that such gifts are made to the 
children in equal amounts instead of to the 
wife, the savings will approximate the 
amounts shown in the foregoing table with 
one exception: in the second gift, $3,000 
would be given to the wife and the balance 
to the children, equally. 

The composition of such gifts can be the 
home, or stock in Corporation A, or securi- 
ties, or the library. Were he to give all of 
his stock in the B & C Corporations, in or- 
der to avoid the sale at his death as shown 
on Schedule III, he would make a total gift 
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of approximately $149,000 and the gift tax 
would approximate $16,000. The net reduc- 
tion in his estate would be approximately 
$90,000 because the liquidated value was 
used for tax purposes and the resulting 
saving would approximate $20,000. 

Since the converted value of such B and 
C stock was used in the analysis for the 
payment of estate liabilities, the still exis- 
tent deficit would probably require the con- 
version of the Corporation A stock. 


Liquidation Problem 


T was the consensus that while gifts 

would mitigate the liquidation problem, 
they would not solve it. It was suggested 
that in order to provide cash for the liqui- 
dation of the estate and to avoid the neces- 
sity of selling the stock of Corporations B 
and C, life insurance in the amount of 
$131,000 be purchased to cover the amount 
of cash provided by the sale of such B and 
C stock and the deficit as shown on Sched- 
ule VI as follows: 


Converted value of B stock (Sch. III)_$ 59,600 
Converted value of C stock (Sch. III) 15,000 
Cash deficit (see Sched. VI) 56,992 


$131,592 
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In order to keep the maximum amount 
of insurance out of tax, it was suggested 
that the estate owner sell today 55 shares 
of Corporation A stock to his son, and 55 
shares of Corporation A _ stock to his 
daughter, each of whom will use cash re- 
ceived from their grandfather for the pur- 
chase. The income from such stock, be- 
cause of its relatively high rate of return, 
would provide them with a larger amount 
of funds with which to pay the premiums. 
On the basis of the present earnings of the 
stock and assuming a net premium of $40 
per thousand, the son and daughter could 
buy $96,000 in life insurance; the balance 
would be purchased by the wife who would 
pay the premiums out of her own income. 


Any gift as outlined above would reduce 
the amount of cash required for estate 
purposes and would release a proportion- 
ate amount of insurance to be carried by 
the wife for the purpose of income and 
therefore make her less dependent upon 
the earnings of the business. 


Trust or Not 


T was the consensus of the clinic that, 
because of the character of the prop- 
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erty, the gifts should be outright instead of 
in trust. 


It was suggested by one of the members 
that the present life insurance be paid to 
a life insurance trust with authority to 
loan money to or buy assets from the es- 
tate. It was rejected by the group on the 
grounds that the use of such life insurance 
for purposes of estate liquidation would 
make the wife more dependent on the earn- 
ings of the business and would impair her 
living standards further in any year in 
which the business paid no dividends. 


It was the general consensus of the asso- 
ciation that the estate owner and his at- 
torney should give consideration to the 
creation of a trust by will, to give experi- 
enced management to the estate and avoid a 
second set of transfer costs. 


It was further suggested that the estate 
owner and his attorney consider leaving the 
present insurance proceeds withthe insuring 
companies under the settlement options. It 
was brought out that the election of the 
life annuity options would increase the in- 
come of the wife and the interest element in 
the installment payments would not be sub- 
ject to income taxes. 
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TRUST COUNCIL NEWS 


CARL M. ELDRIDGE, Vice President in charge 

of the Trust Department and a Director of The 
National Rock- 
land Bank of Bos- 
ton, was elected 
president of the 
Boston Life In- 
surance and 
Trust Council at 
its annual lunch- 
eon meeting and 
seminar on May 
19. 


Other officers 
elected are vice 
president, Robert 
J. Lawthers of 
the New England 
Mutual Life Ins. 
Co.; treasurer, 
Charles H. Dem- 
ing of the National Shawmut Bank, reelected; 
secretary, William C. Coogan, reelected for 
the seventh time. Ernest F. Tillson of the 
Harvard Trust Co. and J. S. Braunig of the 
Massachusetts Mutual Life Ins. Co. were elect- 
ed to three year terms on the executive com- 
mittee. 

Henry S. Koster, nationally known financial 
analyst and tax consultant of New York, was 
the guest speaker. 


CARL M. ELDRIDGE 


PHILADELPHIA LIFE INSURANCE AND TRUST 
COUNCIL at its meeting on May 28th elected 
as President, Louis W. Van Meter of Prov- 
ident Trust Company; as Vice President, T. R. 
Powell of Manufacturers Life Insurance Co.; 
as Treasurer, Sidney B. Dexter of Land Title 
Bank & Trust Co.; and as Secretary, Taylor B. 
Glading of Penn Mutual Life Insurance Co. 
“Personal Trusts” was the subject discussed 
by Gilbert T. Stephenson. 


SEATTLE LIFE INSURANCE AND TRUST COUNCIL 
at its annual meeting on April 16th elected 
Russell Brooks of Union Central Life Insur- 
ance Co. as President, Walter J. Brewer of 
Seattle-First National Bank as Vice President, 
E. S. Randall of Bankers Life Insurance Co. 
of Iowa as Secretary, and Thomas L. Mc- 
Quaid of Bank of California (Seattle Branch) 
as Treasurer. 
+ 


PITTSBURGH LIFE INSURANCE AND TRUST COUN- 
CIL, through two of its founders, Alexander P. 
Reed of the Fidelity Trust Company and 
Harold S. Brownlee of the Equitable Life of 
Iowa, witnessed, on May 3rd, a re-enactment 
of some of the problems which brought about 
the Council and the steps that were adopted 
to solve them. 
e 


SAN ANTONIO TRUST COUNCIL, organized early 
this year, has the following officers: President: 
Charles W. Duke, Esq.; Vice President: Mat- 
hew Brown; Secretary: Lawrence Walker; 
Program Chairman: Barney Matteson. Meet- 
ings are held monthly. 


LIFE INSURANCE AND TRUST COUNCIL OF NORTH 
JERSEY and Life Insurance General Agents 
Association of Northern New Jersey held 
their joint annual outing on June 5th at the 
Essex Fells Country Club. 


NEWLY ELECTED PRESIDENT of Charlotte Life 
Insurance and Trust Council is Charles Hassell 
of Union Central Life Insurance Co. 


TRUST COUNCIL OF FoRT WoRTH heard Troy 
N. Whitehurst, C.L.U., discuss Life Insurance 
Contracts and their Uses, at the last meeting 
of the season on May 19th. 
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California Trustmen Meet 


HE annual meeting of the Trust Division 

of the California Bankers Association, 

held May 27 in Coronado, was featured by an 

address on “Essential Factors of a Modern 

California Will” by Elmo H. Conley of the Los 

Angeles Bar. The newly elected officers of the 
Trust Division are: 


Chairman—Laurence H. Tharp, vice president 
and trust officer, Anglo California Nation- 
al Bank of San Francisco 


Vice Chairman—T. B. Williams, vice president 
and trust officer, Security-First National 
Bank of Los Angeles 


Treasurer—C. Nelson Hackett, vice president 
and trust officer, Bank of California N.A., 
San Francisco 


New members of Executive Committee: Jack- 
son D. Baker, vice president and trust officer, 
The San Francisco Bank; Maurice James, vice 
president and trust officer, First National 
Trust and Savings Bank, San Diego; and 
Robert V. Walsh, trust officer, Crocker First 
National Bank, San Francisco. 


Nine of the most pressing current trust 
problems were discussed in an open forum with 
the following leaders: Albert J. Callahan of 
Wells Fargo Bank & Union Trust Co., San 
Francisco; Earl F. Lawrence of Crocker First 


Qualified by 70 years 
of experience to act 
in every recognized 
trust and corporate 
fiduciary capacity. 
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National Bank; and Ben W. Utter of Titk 
Insurance and Trust Co., Los Angeles. 


Committee reports were rendered by F. 
Miles Flint (Business Development), Gilbert 
E. Harris (Legislation), Samuel S. Rolph (Re- 
tirement Systems Act), Harold G. King (Tax- 
ation), Mr. Tharp (Trust Investments), and 
Albert G. Reader (Trust Policies). A further 
report on the convention will be made in the 
next issue. 


Tennessee Fiduciary Section Elects 


ACTIVITIES OF THE FIDUCIARY SECTION of the 
Tennessee Bankers Association during the 
past year were mainly devoted to preparation 
of trust legislation for submission to the Gen- 
eral Assembly, according to Alec B. Stevenson, 
vice president and trust officer, The American 
National Bank of Nashville, reporting to the 
Association last month. Only one bill permit- 
ting fiduciaries to vote either in person or by 
proxy securities held in a fiduciary capacity, 
was passed. One of the bills which failed to 
pass embodied the Model Prudent Man Trust 
Investment Act. 


Officers elected for the ensuing year were: 


President—Joe W. Sullivan, vice president 
and trust officer, Fidelity-Bankers Trust Com- 
pany, Knoxville; 


Vice Pres.—R. G. Brown, vice president and 
trust officer, National Bank of Commerce, 
Memphis; 

Secretary—Fitzgerald Parker, Trust Officer, 
Nashville Trust Company. 


Another Trust School 


SHORT TRUST COURSE ON ESTATE ADMINISTRA- 
TION was given on June 4-5 at the University 
of Connecticut at New London, under the 
sponsorship of the Connecticut Bankers Asso- 
ciation and the State Banking Department in 
cooperation with the University. Some fifty 
trustmen attended the four sessions leading 
to the granting of a certificate. The subjects 
covered were: 


Probate Practice and Procedure: Probate 
Judge Russell Johnston and Louis Nassau 

Estate Settlement: John R. Daniell, Union & 
New Haven Trust Co. 

Estate Taxation: Philip H. Graham, Hartford 
National Bank & Trust Co. 

Final Accounting, Records, Close of Estate: 
William G. Cleaver, First National Bank 
& Trust Co., New Haven; Mary Man- 
chester, Esq., Felix Montano, Hartford- 
Connecticut Trust Co.; and Grace E. 
Bourne, First National Bank & Trust Co., 
New Haven. 

William C. Fenniman, vice president of 
Phoenix State Bank and Trust Co. of Hart- 
ford, is chairman of the Trust Course Com- 
mittee of the Association. 
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TAX ASPECTS OF WILL DRAFTSMANSHIP 


HENRY L. SHEPHERD 
Member of the Connecticut Bar 


and 


ERVING PRUYN 
Member of the New York and Connecticut Bars 


N these times of business uncertainty, 

high taxes, low rate of return on invest- 
ments, and social change, the problems con- 
fronting a lawyer in drafting a will for a 
client are more complex and difficult of solu- 
tion than in the past. Not only must a law- 
yer provide for the testamentary disposition 
of the testator’s estate in accordance with 
his wishes and intentions, but he must at- 
tempt to do so in light of present laws and 
rules, especially those affecting taxation and 
the management of estates. 

In this article we have considered certain 
federal tax aspects of will draftsmanship 
and have suggested solutions to the prob- 
lems presented. 

1. From what portion of the estate are in- 
heritance and estate taxes to be paid? If the 
tax is laid upon the privilege of transmit- 


ting property by will or descent, it is gener- 
ally denominated an estate tax. The federal 
estate tax is of this character, as are also a 
number of state estate taxes. Therefore, the 
tax is payable out of the estate before dis- 
tribution. 


Many states, however, impose a transfer 
or succession tax on the privilege of receipt 
of or succession to the decedent’s property 
and not on the decedent’s right of transmis- 
sion. As such it is paid from the property 
passing to the legatee, devisee or heir. 

These same considerations apply to the 
inheritance and estate taxation of transfers 
made during the decedent’s lifetime and in- 
cludible in his gross estate because such 
gifts were made in contemplation of death, 
or involved jointly owned property, or the 
like. 

Although the federal estate tax is a 
charge against the general estate of a dece- 
dent, a number of states* now provide by 
statute that the tax be prorated equitably 
among the persons interested in the estate 
in proportion to their respective interests, 
unless otherwise provided in the will. 

This article is reprinted in part from the 

May 1947 issue of Taxes, copyright by Com- 

merce Clearing House, Inc. Reprints will be 

available from Trusts and Estates. 


Sections 826 (c) and (d) of the Internal 
Revenue Code provide for an apportionment 
of the federal estate tax among beneficiaries 
of life insurance payable to others than the 
estate and to recipients of property subject 
to a power of appointment, by giving the 
executor a right of reimbursement for a 
proportionate amount of the tax, based on 
a specific formula, which does not take into 
consideration the equities of a particular 
case. Such provisions are not effective if the 
decedent’s will provides otherwise. Note 
that if the will is silent, it is not yet settled 
whether the federal or the state apportion- 
men satute will govern. 


The United States Supreme Court has 
held constitutional the New York appor- 
tionment statute on which most of the ap- 
portionment statutes of other states have 
been modeled.1 The Massachusetts and 
Pennsylvania apportionment laws, similar 
to the New York law, have been upheld re- 
spectively by the highest courts of those 
states.° 


Apportionment by Testator 


OTWITHSTANDING the apportion- 

ment statutes, the testator himself may 
determine where the ultimate burden of 
death taxes shall rest by specifying in his 
will the portion of his estate out of which 
such taxes are to be paid. Generally, testa- 
tors have provided that estate and inheri- 
tance taxes upon the estate passing by will 
shall be a charge upon the residuary estate. 
If this is the testator’s intention, under 
present laws he should specify it in clear 
and unmistakable language, as in the follow- 
ing clause: 


“FIRST. I direct my executor to pay any 
just debts, except such as shall be secured 
at the time of my death by mortgage, if 
any, and my funeral and testamentary ex- 


*Ark., Cal., Conn., Del., Md., Mass., N. H., N. Y., Pa., 


R. I., Tenn., and Va.—Ed. Note. 

1Riggs v. Del Drago, 317 U. S. 95 (1942) [42-2 UstTo 
q 10,219}. 

*Merchants National Bank v. Merchants National Bank, 
62 N. E. (2d) 831 (Mass., 1945); In re Jeffrey's Estate, 
3 Atl. (2d) 393 (Penn., 1939). 
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penses. I further direct said executor to pay 
all the estate, inheritance, succession, leg- 
acy and transfer taxes, whether imposed by 
the laws of the United States or this state 
or any other state or country, upon my 
estate and upon all legacies given by 
this will, and to charge such payments 
against the residue as a testamentary ex- 
pense.” 

Note that this language is limited to 
death taxes on the decedent’s estate and on 
the legacies given by his will; and it is not 
sufficient to require (a) that a succession or 
transfer tax on inter-vivos trusts be paid 
out of the residuary estate,* or (b) that the 
federal estate tax on insurance policies on 
the decedent’s life payable to others than 
the estate be borne by the rsiduary state. 
Also, it may be doubted, under the language 
of the Ericson opinion, that the federal es- 
tate tax on inter-vivos trusts is removed 
from the operation of the apportionment 
act. 


The draftsman must bear in mind that 
there are really two estates: the “probate 
estate,” which comprises the property pass- 
ing under the will or by intestacy, and the 
“tax estate,” which includes all property 
subject to death taxes. If, for example, the 
“tax estate,” subject to federal estate tax, 
comprises inter-vivos trusts, gifts made in 
contemplation of death, proceeds of life in- 
surance policies payable to others than the 
decedent’s estate, or jointly owned property, 
the language of the above testamentary 
clause may be inadequate to carry out the 
testator’s intent as to what portion or por- 
tions of his estate he wishes to bear the bur- 
_ den of the federal estate tax. 


Thus, if the testator wishes all death tax- 
es upon his “tax estate” (as distinguished 


*Ericson v. Childs, 124 Conn. 6 (1938). 


*U. S. Trust Company vr. Sears, 29 F. Supp. 643 (DC 
Conn., 1939) [39-2 ustc J 9790]. 
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from his “probate estate’) to be paid out of 
his residuary estate, the above testamentary 
clause should be amended to this end. It is 
suggested that no specified reference in the 
will be made to inter-vivos trusts, gifts or 
insurance policies or jointly owned property, 
especially if there is some doubt as to whe- 
ther they are includible in the decedent’s 
“tax estate.” For example, the will might 
provide (the key words are italicized) : 
“FIRST. I direct my executor pay my just 
debts, except such as shall be secured at the 
time of my death by mortgage, if any, and 
my funeral and testamentary expenses. I 
further direct said executor to pay all the 
estate, inheritance, succession, legacy and 
transfer taxes imposed by and made pay- 
able under the laws of the United States or 
that State or any other State or country 
by reason of my death, and to charge such 
payments against the residue as a testa- 
mentary expense.” 


Power of Appointment 


2. Power of appointment. Since the Rev- 
enue Act of 1942, applicable to estates of all 
persons dying on or after October 22, 1942, 
property subject to a power of appointment, 
general or special, whether exercised by the 
decedent or not, is includible in the gross 
estate of the donee of the power, except for 
powers that meet the following qualifica- 
tions :5 

(a) The power must not be exercisable 
in favor of the donee, his estate, his credit- 
ors or the creditors of his estate. 

(b) (i) If the donee in addition to his 
power, receives a beneficial interest in the 
property, he may appoint only to his spouse, 
the donor’s spouse, his descendants or those 
of his spouse, descendants of the testator or 
of the testator’s spouse, spouses of the de- 


*Revenue Act of 1942, Section 403(a) amending I. R. 
C. Section 811(f). 
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scendants above mentioned, and corpora- 
tions, trusts, etc., organized and operated 
exclusively for charitable, religious, scien- 
tific, literary, or educational purposes, and 
to the United States, a State, territory or a 
political sub-division if the gift is for a 
purely public purpose: or 

(II) If the donee has no personal benefi- 
cial interest in the property, but is expected 
to act in a disinterested fiduciary capacity, 
the tax-free appointive power is extended to 
a “restricted class.” (Note: This phrase is 
not defined in the law or regulations; but 
Regulations 105, Section 81.24, indicates 
that it means a small group of people who 
may be unrelated to each other, as well as 
a specific class such as the children of A; it 
also includes any number of charitable, etc., 
corporations. ) 

(c) A special (or limited) power created 
before October 22, 1942, is not taxable un- 
less exercised ;° but if it is of such a nature 
as to fall within the “restricted class’ cate- 
gory, it may escape taxation even if exer- 
cised. 

Note that the donee’s exercise of a tax- 
exempt power by means of the creation of a 
second power of appointment over the prop- 
erty, will operate to deprive the original 
power of its tax-free status.‘ 


Suggested Clauses 


HERE the testator wishes to give a 
power of appointment, the following 
clauses are suggested in the light of the 
changes made by the Revenue Act of 1942: 
(a) In the case of a life beneficiary of a 
trust: 
“Upon the death of (life beneficiary), the 
trustee shall administer and dispose of the 


Revenue Act of 1942, Section 403(d) (1). 


Ibid., Section 403(a). 
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trust fund as (life beneficiary) shall by his 
last will appoint, and I hereby give to (life 
beneficiary) full power and authority so to 
dispose of the trust fund by his last will; 
provided, however, that the power of ap- 
pointment hereby granted to him shall not 
be exercisable in his favor or in favor of 
his estate, his creditors or the creditors of 
his estate, but shall be exercisable by him 
only in favor of one or more of the follow- 
ing: his spouse, my spouse, his descendants, 
descendants of his spouse, my descendants 
other than (life beneficiary), or descend- 
ants of my spouse, spouses of any such de 
scendants, or any corporation organized and 
operated exclusively for religious, char- 
itable, scientific, literary or elucational 
purposes, no part of the net earnings of 
which inures to the benefit of any private 
stockholder or individual and no substantial 
part of the activities of which is carrying on 
prepaganda or otherwise attempting to in- 
fluence legislation.” 
(b) In the case of a legal life estate: 
“Upon the death of (life tenant) I give, 
devise and bequeath (the property subject to 
life estate) to such persons and in such 
proportions as said (life tenant) shall by 
his last will and testament appoint. And I 
hereby give to (life tenant) full power and 
authority so to dispose of said property by 
his last will; provided, however, (continue 
with same proviso set forth under (a)). 


In connection with powers of appointment 
outside the tax-exempt classes, the testator 
should be advised to give careful consider- 
ation to the incidence of the tax that may 
result from the inclusion of the property 
subject to the power in the donee’s gross 
estate. Is the residuary estate of the donee 
to bear the burdn of the tax, or is the bur- 
den to be borne by the person who will re- 
ceive the appointive property? If the will 
is silent on this matter, the apportionment 
statutes probably will apply. 











Invasion of Corpus 


3. Power to invade corpus. Under the 
Treasury Department Regulations, powers 
to invade corpus are treated as if they were 
powers of appointment.® Where the life ten- 
ant of a legal life estate is given the power 
to invade the corpus, the corpus may be in- 
cluded in his gross estate because the power 
to invade is exercisable in favor of the do- 
nee of the power and therefore does not 
qualify as a tax-exempt power. Where, how- 
ever, the power is given not to the life ten- 
ant Fut to an individual as trustee, to be ex- 
ercised in the trustee’s absolute discretion, 
the appointive property ordinarily is not 
taxable in the estate of the donee of the 
power since it falls within the exception of 
the “restricted class.” The possibility of 
taxation is further removed, of course, if 
the donee of the power is a corporate trus- 
tee. It is preferable, therefore, where a tes- 
tator desires that the object of his bounty 
have the benefit of the use of the principal 
for such purposes as education, mainte- 
nance, support, etc., that the testator’s will 
create a trust instead of a legal life estate. 
The following direction to the trustee is 
suggested : 

“Furthermore, if the income of the trust, 
together with such other income as (life 


‘Regulations 105, Section 81.24. 
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beneficiary) may have, shall be insufficient 
in the judgment of the trustee for the 
(suitable support, maintenance, and educa- 
tion) of (life beneficiary), I authorize and 
empower the trustee to pay to (life bene- 
ficiary) or apply for his benefit so much of 
the principal thereof as shall from time to 
time in the absolute and uncontrolled dis- 
cretion of the trustee be deemed necessary 
by (trustee) for such apurposes.” __ 

If the testator insists on giving a legal 
life estate and on giving the legal life tenant 
power to invade the corpus, federal estate 
tax on the estate of the life tenant may be 
reduced by providing for a definite, non- 
cumulative annual ceiling on the permitted 
amount of principal invasion. 

Under such a provision, the present 
worth, on the date of the life tenant’s death, 
of the prospective invasions of principal 
during the balance of his life expectancy, 
would appear to be the maximum amount 
includible in his gross estate.® Such was the 
decision of the Circuit Court of Appeals for 
the Second Circuit in respect of the life 
beneficiary of a trust. 

If this type of power is contemplated, the 
following clause (for example, in the resid- 
uary clause) is suggested: 


*Bankers Trust Company v. Higgins, 136 F. (2d) 477 
(1943) [43-1 ustTo § 10,045]; reaffirmed CCA-2, January 
7, 1947 [47-1 usto { 10,533]. 


HE Trust Depart- 
ment of this bank 
is well equipped to 
handle all trust and 
estate matters with 
promptness and with 
most precise attention 
to detail. 


CITIZENS 


zee 


Member Federal Deposit 
Insurance Corporation 
HEAD OFFICE STH & SPRING 





“All the rest, residue and remainder of 
my estate, both real and personal, of what- 
ever kind and wherever situated, including 
therein all property with respect to which 
I may have any power of disposition and in- 
cluding all lapsed legacies and devises, I 
give, devise and bequeath to X for and 
during the term of his natural life, hereby 
expressly directing that he be not required 
to give any bond or other security for the 
protection of any remainder interests there- 
after created in said property, and hereby 
authorizing and empowering him, in his 
discretion, to use so much of the principal 
of my said residuary estate as he may deem 
necessary for (his education, support, and 
maintenance), such power of invasion to be 
limited, however, to a noncumulative maxi- 
mum amount of $ _.. in any one calendar 
year. Upon the death of X, I give, devise and 
bequeath my said residuary estate, or so 
much thereof as shall then remain, etc.” 


Charitable Remainder 


4. Charitable remainder. Another tax 
problem in regard to powers of invasion 
that may confront a draftsman of a will oc- 
curs, for example, where the testator wishes 
to bequeath to charities the remainder in- 
terests after a life estate which may be in- 
vaded by the trustee for the benefit of the 
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life beneficiary. The federal estate tax law 
permits the deduction of the value of be- 
quests to charities from the gross estate.! 
The regulations provide that such a deduc- 
tion will be allowed only if the charitable 
interest is “presently ascertainable,” and 
then, where there is a power of invasion, 
enly to the extent of the value of “that por- 
tion, if any, of the property or fund which is 
exempt from an exercise of such power.”!1! 
Where a power of invasion of the principal 
for the benefit of the life beneficiary is con- 
cerned, the problem resolves itself into whe- 
ther the value of the charitable remainder is 
presently ascertainable on the basis of a def- 
inite standard of measurement. The terms 
of the will control in the light of circum- 
stances as they existed at the time of the 
decedent’s and not as they occurred after 
his death.!* 

In general, there are two classes of cases: 
(1) those where the language of the will 
allowing the invasion of principal limits 
such invasion in accordance with the same 
standard of living as existed prior to the 


°T. R. C. Section 812(d). 

"Regulations 105, Section 81.44. 

“Ithaca Trust Company v. U. S., 279 U 
[1 uste § 386]. 


. 8. 151 (1928) 
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testator’s death; and (2) where an addi- 
tional element of uncertainty is injected 
into the power of invasion, such as for the 


beneficiary’s “happiness” or “pleasure,” or 
as the beneficiary may desire. 

In the Ithaca Trust Company case, the 
will provided for the invasion of principal 
as to any amounts “that may be necessary to 
suitably maintain her [the beneficiary] in 
as much comfort as she now enjoys.” (Ital- 
ics ours.) The Court held that the benefi- 
ciary’s customary mode of life was “a stan- 
dard fixed in fact and capable of being stat- 
ed in definite terms of money,” as it ap- 
peared that her income was more than suffi- 
cient to maintain her accustomed standard 
of living, and that there was “no uncertain- 
ty appreciably greater than the general un- 
certainty that attends human affairs.” 
Therefore, the remainder to charities was 
held to be deductible from the decedent’s 
gross estate. 

On the other hand, where the will pro- 
vided that the power of invasion was for the 
beneficiary’s “comfort, support, mainte- 
nance and/or happiness,” (italics ours) and 
that the trustee was to exercise its discre- 
tion “with liberality,” there was no definite 
standard. The introduction of the elements 
of “happiness” and the exercise of discre- 
tion “with liberality,” created uncertainty 
too great to be overcome, even though the 
widow’s income was more than ample to 
maintain her in her accustomed mode of 
life.14 

The following cases are illustrative of the 
attitude of the federal courts and the Tax 
Court, in the light of the Ithaca Trust Com- 
pany and the Merchants National Bank 
cases: 

Where invasion of the corpus was author- 
ized if the income should be insufficient to 


“Merchants National Bank of Boston v. Commissioner, 
320 U. S. 256 (1943) [43-2 UsTo { 9630]. 
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supply amply (italics ours) the needs of the 
beneficiary, deduction of the value of char- 
itable remainders was disallowed.!* 


Where the power of invasion existed for 
“comfortable maintenance and support,”’!® 
“comfort and support,” 1° “care, mainte- 
nance, and support,” '7 and “properly [to| 
provide for support and maintenance,”!® de- 
ductions were allowed. In the last four cases 
cited, the court imported into the language 
used such words as “according to the benefi- 
ciary’s station in life” or “according to her 
accustomed mode of life,”’ because under the 
applicable local state law the language used 
in the will had such definite meaning. To 
avoid the question raised in the Elmer case, 
which depended upon the application of the 
Eaton case, it would be safer to add the 
words “according to her accustomed mode 
of living’ or similar language, after the 
above-quoted words. 

In addition to the language of the will, 
the courts consider as an important element 
the remoteness of the possibility of invasion 
and weigh such facts as the sufficiency of 
the beneficiary’s other income, the benefi- 
ciary’s age, the beneficiary’s customary fru- 
gality or extravagance, and any other facts 
material to the question.!” 

In drafting a will clause along these lines, 
the draftsman should be especially careful 
in the choice of his language and should 
avoid any phraseology that may inject ele- 

“Est. of Joseph F. deCastro, 4 TCM 636 (1945) [CCH 
Dec. 14,628(M) ]. 

“Hartford-Connecticut Yrust Company v. Eaton, 36 F 
(2d) 710 (CCA-2, 1929). 

6Pst. of Edwin E. Jack, 
14,989]. 

Est. of Horace G. Wetherill. 4 T¢ 
Dee. 14,349]. 

SPst. of Lucius H. Elmer, Phoenix State 
Trust Company. Exr.. 6 TC 944 (1946) 
15,131]. 

"Commissioner v. Wells Fargo Bank & Union Trust 
Company, 145 F. (2d) 130 (CCA-9, 1944) [44-2 Uste § 
10,147]. 


6 TC 241 (1946) [CCH Dec 
678 (1945) [CCH 
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ments of uncertainty which render the char- 
itable remainder taxable in the decedent’s 
estate. A careful study of the cases above 
referred to should indicate the proper choice 
of language, the draftsman having in mind 
the Tax Court’s statement, in the Elmer 
case, that “the decisions establish the propo- 
sition that deductibility of such [charitable | 
bequests depends upon both the language of 
the power and the likelihood of its exercise 
in view of the facts and circumstances of 
each case.” 


Tax on Testamentary Trust Income 


5. Testamentary trusts—Income taxation. 
A careful draftsman will have in mind the 
estimated size of the estate to be disposed 
of by the will, the estimated amount of in- 
come to be derived therefrom, and the prob- 
able amount of income to the beneficiaries 
from other sources. Where trusts are creat- 
ed, it may be possible to minimize income 
taxation by dividing the income of the trust 
between the trustee and beneficiary, with 
due regard to their income tax brackets. 
While the trust and the beneficiary are sep- 
arate taxable entities, the trust is allowed to 
deduct the amount of income currently dis- 
tributable to the beneficiary.*° For estates 
during administration and trusts where the 
income is distributable in the discretion of 
the trustee, deduction is allowed for income 
“properly paid or credited to the legatee, 
heir or beneficiary.”?! Such distributable or 
distributed income is taxed to the benefi- 
ciary. 

In determining the amount of income that 
the beneficiary is entitled to receive, the in- 
tention of the testator expressed in his will 
as to what items of expenses may be deduct- 
ed from income, will control as far as feder- 
al income taxation is concerned.?? 


In the absence of any provision in the 
will, state law (statute or decisional) will 
govern what items are chargeable to princi- 
pal and what items to income.*? Thus, where 
permitted by the terms of the will or by 
state law, capital gains may be added to in- 
come, and capital losses, inheritance taxes, 
depletion, depreciation, and reserves for 
real estate taxes may be charged against in- 

°*T. R. C. Section 162(b). 

“"T. R. C. Section 162(c). 

“Nellie S. Alexander, 36 BTA 99 (1937) [CCH Dee. 
9812]; Jack M. Franks, 32 BTA 260 (1935) [CCH Dee. 
8910]. 

Johnston v. Helvering, 
1944) [44-1 usTo J 9215]. 

“Jack M. Franks, supra; Albert W. Russell, 35 BTA 
602 (1937) [CCH Dec. 9595]; Freuler v. Helvering, 291 
U. S. 35 (1934) [4 usTo § 1213]; Mary Helen Cadwal- 
ader, 27 BTA 1078 (1933) [CCH Dec. 7990]. 


141 F, (2d) 208 (CCA-2; 
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come.*? The test of taxability to the benefi- 
ciary is not the receipt of the income but 
the present right to receive it.7® 


Consider, for example, whether capital 
losses shall be charged against the income of 
a trust or against the principal. Unless the 
will otherwise directs, such losses, under 
the laws of most states, are charged against 
the principal. If the beneficiary’s income is 
in high tax brackets, it may be advanta- 
geous taxwise to provide that capital losses 
be charged against the income in order to 
reduce the amount distributable to the bene- 
ficiary. If such losses are chargeable against 
principal and all the net income is distrib- 
utable to the beneficiary, the beneficiary will 
not obtain any tax benefit because he is not 
allowed to deduct a loss chargeable against 
principal. Nor will the trust have any tax 
benefit—unless there are offsetting taxable 
gains—because it will have deducted in its 
income tax return the distributable income, 
leaving no income against which to charge 


**Freuler v. Helvering, supra. 
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the capital losses. If the will provides that 
such losses be charged against income, de- 
ductions therefor by the beneficiary are rec- 
ognized.*® Capital gains are _ similarly 
treated.?7 

Likewise, where inheritance taxes are di- 
rected to be paid out of estate income, the 
beneficiary is not taxed on the amount of 
these taxes because he has no present right 
to receive the income used to pay inheri- 
tance taxes. 


Sometimes discretion is vested in the 
trustees to determine whether certain items 
of expenses, inheritance taxes and capital 
gains and losses are to be chargeable to in- 
come or principal. If the trustee exercises 
sound discretion in making such determina- 
tion, his action will be recognized for in- 
come tax purposes. Thus, where the will 
provided that the trustees “may determine 
whether money or property coming into 
their possession shall be treated as principal 
or income and charge or apportion expenses 
and losses to principal or income as they 
may deem just and equitable and to bind the 
beneficiary and distributee by their judg- 
ment thereon,” and the trustees in the ex- 
ercise of such discretion allocated capital 
losses against income, the Tax Court held 
that such capital losses were proper deduc- 
tions from income in computing the amount 
of distributable income of the trust.?9 The 
income thus used to pay taxes or to reim- 
burse principal for capital losses is taxable 
to the trust. Lower income taxation results 
from splitting the income between the trust 
and the beneficiary. 


*Nellie S. Alexander, supra; cf. Irma L. Harris, 5 TC 
493 (1945) [CCH Dec. 14,686]. 

Lawrence Fox et al., Eaxrs., 31 BTA 1181 (1935) 
[CCH Dee. 8872]; cf. Anna M. Chambers et al., Trustees, 
33 BTA 1125 (1936) [CCH Dee. 9231]. 

*8Albert W. Russel, supra. 

Florence H. Thornton, 5 TC 1177 (1945) [CCH Dec. 
14,871]. 
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Foresees Growing Trust Business 


ROADER public use of trust and estate 

services of banks and trust companies is 
predicted by L. Wallis Graves, newly elected 
president of the Seattle and Tacoma Trust 
Men’s Association, and trust officier of the 
National Bank of Commerce of Seattle. Mr. 
Graves based his prediction mainly on three 
factors: 


One is the enactment of laws at the recent 
session of the Washington legislature which 
make it simpler to carry out the exact wishes 
of customers and better protect their interest 
and those of their beneficiaries. A second im- 
portant influence is the new vigor brought to 
the business by younger men, some of them 
returning from military service in the last 
year. The third item is wider public recogni- 
tion of the advantages offered by the ex- 
perienced corporate trustee. 


Mr. Graves succeeds Edwin R. Mackay of 
Seattle-First National Bank as President. 
Others elected were Vice President Robert E. 
Lewis, Vice President and trust officer, Pacific 
National Bank; Secretary, Ed. P. Brevig, trust 
officer, University National Bank of Seattle. 
Elected Trustees are Reno P. Ransom, trust 
officer, Seattle-First National Bank, and John 
Gilbertson, vice president and trust officer, 
Puget Sound National Bank of Tacoma. 


W. D. HINSON, trust officer, United States Na- 
tional Bank, Portland, was elected president of 
Trust Companies’ Association of Oregon. Lorne 
L. Miller, vice president and trust officer of 
Portland Trust & Savings Bank, and Karl E. 
Wenger, Pioneer Trust Co., Salem, were chosen 
vice presidents, and Lawrence L. Clark, of 
First National Bank, secretary treasurer. 


The association voted to sponsor again this 
year the will drafting contest which proved 
successful last year. David Lloyd of First 
National Bank was named chairman of this 
program. 
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PROFIT SHARING PLANS TODAY 


Current Advantagesin Meeting Retirement Problem 


NORMAN MCcCLAVE, JR. 
Assistant Secretary, The Northern Trust Company, Chicago 


HILE profit-sharing plans resemble 

pension plans in many details, the fun- 
damental concepts underlying the two are 
widely divergent. One seeks to stimulate 
current effort by sharing the immediate re- 
sults of that effort, the other to encourage 
continuous service by the reward of assured 
retirement. 


Pension planning starts with selection of 
definite benefits. The employer then under- 
takes to provide those predetermined bene- 
fits or to meet such part of the cost as is not 
covered by employe contributions, In con- 
trast, the profit-sharing plan is based on a 
determination of what portion of profits— 
and only profits—can be set aside for the 
benefit of employes. The amount of benefits 
depends entirely upon the amount of profits 
of the company and upon the percentage 
contributed for participants in accordance 
with the agreed formula. 


Pension plans approach the problem of 
retirement from the standpoint of benefits 
and, once undertaken, involve at least a mor- 
al commitment to continue periodic contri- 
butions regardless of earnings. Profit shar- 
ing can only consider retirement benefits 
from the standpoint of available funds, and 
each year’s contribution can be considered 
as a separate, completed transaction. The 
profit-sharing retirement plan is, therefore, 
especially adapted to companies whose im- 
maturity or lack of earnings stability causes 
them to consider reluctantly the relatively 
fixed commitment of the pension contract. 


Limits on Retirement Pay 


ROM the very nature of profit sharing, 

there are inherent disadvantages to 
participants. Fundamental is the absence of 
any determinable benefit on retirement, 
death or disability. The employe is faced 
with continuing uncertainty as to whether 
he will, or will not, be able to retire on an 
income proportionate to his salary. Nor can 
profit sharing equal a pension plan in rec- 
ognizing past service of employes entering 
the plan. Some past service credit can be 


From address before April meeting of Chicago Life In- 
surance and Trust Council. 


effected by distributing company contribu- 
tions on a formula of salary weighted for 
years of service but even this allocation will 
not completely answer the past service prob- 
lem. 


It has been calculated that if the maxi- 
mum 15% of salary is set aside each year 
without interruption, and assuming no 
change in salary and 244% earnings on the 
fund, a profit-sharing retirement plan will 
provide at age 65 a pension equal to 50% of 
salary after 35 years of participation, equal 
to 33% of salary after 25 years, 16% after 
15 years, and only 5% after 5.years. There 
is an obvious disadvantage to older persons 
entering the plan and to those whose salary 
increases substantially during service. 


Characteristics of Qualified Plan 


OME of the characteristics of qualified 
profit-sharing retirement plans are: 
First: The plan may require or allow em- 
ploye contributions or may provide only for 
contributions by the employer. In either ° 
case, of course, the employer’s contribution 
is made according to a fixed, pre-determined 
formula, and is made only from profits. 
Contributions are allocated to employes on 
the basis of current salary or salary weight- 
ed for service or possibly on a matching ba- 
sis if the plan is contributory. Under the 
Jewel Tea Company’s plan, recently an- 
nounced, pure profit sharing is combined 
with an incentive savings program. Em- 
ployes are allowed to contribute within fixed 
minimum and maximum limits. The annual 
company contribution is then divided into 
two portions. The first is allocated for the 
benefit of employes on the basis of salaries 
—that is, on a pure profit-sharing basis. 
The balance of the company contributions is 
allocated to employes on a basis matching 
their own contributions, thus encouraging 
employe savings. All contributions to profit- 
sharing plans are credited to the partici- 
pant’s individual account. Each participant 
retains his individuality—he does not be- 
come a unit in an actuarial group—and his 
separate account has at all times a known 
credit balance. 


Second: Benefits are not predetermined 
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and are not subject to actuarial analysis. 
Employes are credited with their propor- 
tionate shares of the available profits and 
may receive whatever benefits their shares 
will provide. Generally, profit-sharing plans 
provide for payment of benefits through 
lump sum or installment cash payments or 
through purchase of a paid-up annuity con- 
tract. 

Third: The company contribution may 
vest in the employe immediately or, more 
generally, will vest over a period of years— 
a common device is to vest the participant’s 
account at the rate of 10% for each year of 
participation in the plan, thus providing 
100% vesting after 10 years. Pension plans 
seldom provide for vesting of company con- 
tributions in employes prior to retirement. 

Fourth: Unvested remainders forfeited 
by those who leave the plan remain in the 
fund and are re-allocated ratably among 
the continuing participants—again in con- 
trast to pension plans where forfeitures are 
used to decrease the company’s subsequent 
contributions. It is common in profit-shar- 
ing trusts to find forfeitures adding 10% 
to 20% annually to individuals’ accounts as 
compared with a much smaller investment 
return. 

Finally: Provisions as to eligibility, ad- 
ministration and termination are drawn 
largely to suit the employer and vary with 
each plan. Frequently, it is provided that the 
employe-participant, while continuing in 
the plan, may request and have paid to him 
part or all of his vested balance to meet hos- 
pital, medical, or other emergency expenses. 


Tax Benefits to Employes 


EYOND the obvious advantage to the 
employe that he shares in profits and 
thus derives effective compensation above 
his normal wage, his principal advantage is 
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a tax advantage through deferment of tax 
on the company contribution for his account, 
and on the earnings and forfeitures accru- 
ing to his credit. If the plan is a contribu- 
tory one, he can also invest his own funds 
in the plan and pay no current tax on his 
investment earnings. This is not tax exemp- 


drawn down, the participant will pay income 
tax on them but presumably at a reduced 
rate, because of his reduced income after 
retirement. 

Assume a married man earns $10,000 a 
year and receives each year a $1,000 share 
of profits. If he takes that $1,000 as a cash 
bonus each year and invests it, he will have 
at the end of 10 years approximately $7,- 
400 after taxes at present rates. Under the 
operation of a qualified plan his account at 
the end of the tenth year would amount to 
about $8,600. If he stays in the plan 20 
years, he can accumulate $3,400 more if his 
share of profits is put into a retirement plan 
rather than paid as a cash bonus without a 
plan. 

These figures assume that the share 
placed in the profit-sharing plan is_ ulti- 
mately withdrawn in a lump sum, subject to 
the current capital gains tax. Before capital 
gains tax, the amount to his credit at the 
end of 20 years would exceed by $9,900, or 
by 60%, his accumulations where no plan is 
used and where his cash bonus and his in- 
vestment earnings are both subject to an- 
nual income tax. 

This option to withdraw the full account 
in a lump sum, subject to tax as a long-term 
capital gain, is an important advantage to 
the profit-sharing plan. It was clarified in 
February by a ruling upholding treatment 
as a long-term gain even though some part 
of the account has been withdrawn earlier 
but prior to separation from the plan. With- 
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drawals during temporary disability or for 
medical expenses, for example, no longer 
preclude treating as a capital gain a lump 
sum payment of the balance due on leaving 
the plan. 


Frequently, the top men in a retirement 
plan, and those with the largest balances, 
will also have substantial stock in the com- 
pany or other outside resources which will 
continue to provide them with high bracket 
inccmes after retirement. Superimposing, 
on this other income, installment payments 
from the retirement plan may subject them 
to substantial income taxes on their retire- 
ment income. It will be to their clear advan- 
tage to forego a retirement income in favor 
of a lump sum payment, -subject at present 
rates to the maximum 25% tax, with the 
balance available for tax exempt invest- 
ment or simply for spending as principal. 


Of particular benefit to the employe with 
the smallest accumulation is the advantage 
gained through participation in a common 
investment fund administered under super- 
vision of specialized personnel. Whether his 
account is invested in insurance or in se- 
curities, the conservation of his grubstake 
to retirement is in the hands of personnel 
trained for the job and his account partici- 
pates in a diversification of investment not 
available to a small investor. 


Advantages to Company 


HE primary advantage of profit-sharing 

retirement plans to the employer com- 
pany is improved employer-employe rela- 
tions through greater employe interest and 
higher morale. 


Inauguration of a profit-sharing plan 
avoids certain of the initial obstacles in 
starting a pension plan. In the latter, the 
employer is immediately faced with the 
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problem of properly providing for past serv- 
ice credits and for retirement of employes 
who are at or over normal retirement age 
at inception of the plan—and the employer 
must assume the commitment for his share 
of future costs. In starting a profit-sharing 
retirement plan, on the other hand, the em- 
ployer assumes no future commitments ex- 
cept as to a division of profits, and past 
service is not a consideration beyond a per- 
missible weighting in the formula for dis- 
tribution of profits. Where the plan cannot 
adequately provide for employes close to or 
over retirement age, a common provision al- 
lows these employes to continue working 
and continue participation for a minimum 
period of, say, five years. This probably will 
not relieve the employer entirely of his re- 
tirement problem but will, at the least, re- 
duce his superannuation costs. 


Responsible management has frequently 
tried to give some assistance to employes 
who leave for reasons of ill health or who 
are laid off through no fault of their own. 
It is, however, impractical for tax reasons 
for the employer to attempt to create re- 
serves for such dismissal-wage payments as 
might be encountered in the future, and it 
is costly to add such a provision to a pension 
plan. If a substantial number of dismissal- 
wage payments are made in a single year 
due to reduced operations, the employer 
may find that his greatest expense and his 
largest tax deduction occur when he least 
wants them—in the year of low earnings. 


The vesting feature of profit-sharing 
plans is at least a partial answer to this 
problem. Contributions are made and tax 
deductions are taken during the fat years. 
The funds are available to employes who are 
separated during the lean years. Without 
further assistance from the employer, or 
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with a reduced dismissal-wage payment, 
the employe has funds to tide him over dur- 
ing a period of temporary unemployment. 


Administration 


ROFIT-SHARING retirement plans are, 

of course, funded through insurance, a 
trusteed investment account or a combina- 
tion of insurance and securities. Most of 
you are thoroughly familiar with the serv- 
icing required by insured plans, so I will re- 
fer only to a corporate trustee’s duties un- 
der a self-administered, invested plan. 


The fundamental function of a corporate 
trustee is to act under a definite written in- 
strument and within the limits of that in- 
strument to accept, manage, invest and dis- 
burse funds deposited with it for the benefit 
of outside owners. This falls naturally into 
the regular pattern of trust administration 
and the bookkeeping, investment and dis- 
bursing requirements of a profit-sharing 
fund are readily adaptable to the existing 
facilities of corporate trustees. 

The corporate trustee, in addition to its 
other records, may maintain the books for 
participants’ separate individual accounts. 
It furnishes to the employer and employe 
periodic statements of account, balance 
sheets and tax information. The trustee also 
offers the participants an objective super- 
vision of investments and can relieve the 
company of the burdensome detail of a mul- 
titude of periodic payouts to retired partici- 
pants. 

The employer company cannot divorce it- 
self from all of the administrative func- 
tions. Basic personnel data must be fur- 
nished by the company and it is customary 
to have an advisory committee of represen- 
tative employe-participants who exercise 
discretionary functions where decisions 
must be reached largely on the basis of 
knowledge of individual situations. 

The relative advantages of a profit-shar- 
ing plan, a pension plan or a combination of 
the two to any given employer cannot be 
evaluated in general terms. The benefits 
and value of each type of plan can only be 
judged in relation to that employer’s per- 
sonnel problems, his financial resources and 
his prospective earnings. It appears, how- 
ever, that in the expanding structure of em- 
ploye benefit programs there is a place for 
the profit-sharing retirement plan, either 
standing by itself on its own merits or used 
as a supplement to minimum pension plans. 
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Earlier articles in Mr. Stevenson’s five-article series treated the 


history, background and development of the investment fund idea and 
considered in general terms the organization, operation and objectives 
of investment companies. This month Mr. Stevenson discusses performance 
and investment results in the light of the varying objectives of investment 
companies, and extends some of the observations in his book, SHARES IN 


HE studious investor who has learned 
the important financial and operating 
ratios to watch in the statements of indus- 
trial and commercial companies will prob- 
ably be a bit bewildered the first time he 
attempts to make comparisons among in- 
vestment companies. He should be advised 
at the outset that no wholly satisfactory 
methods of comparison have yet been found. 
This is because of the nature of the invest- 
ment company business. Since there are so 
many different kinds of investment com- 
panies with so many different kinds of ob- 
jectives, comparisons of both results and 
operating costs are more than likely to be 
misleading unless extreme care is_ used. 

There have been devised some simplified 
standards by which the investment perform- 
ance of investment companies may be meas- 
ured, but they are at best indicators rather 
than actual standards. As one writer on the 
subject has commented, all standards of in- 
vestment performance are relative, any 
standard of income achievement being a 
fluctuating derivative of the prevailing 
average yield on securities, and no absolute 
standard of capital conservation being in 
fact conceivable. 


'Published by Vanderbilt University Press, Nashville, 
which, as copyright owner, has given permission to use 


in these articles certain material therein. 





MUTUAL INVESTMENT FUNDS.!—Editor’s Note. 








Difficulty of Comparisons 


OT only is comparison difficult when 

made between investment companies 
and the standards provided by the financial 
markets, but also when made between the 
companies and the records of private or in- 
stitutional investors, and between invest- 
ment companies themselves. We have in all 
these cases to consider the composition of 
portfolios, the purposes of the funds being 
compared, (whether of an investment com- 
pany or privately owned) and the composi- 
tion of any theoretical standard, such as a 
market “average”, which may enter into 
the comparison. The question which should 
produce the satisfactory answer would be, 
“What did somebody else, with the same 
amount of money, the same freedom of ac- 
tion and the same objectives accomplish dur- 
ing the same period of time?” 


Comparisons of the investment perform- 
ance of investment companies are usually 
made with reference to their common 
shares, and in this discussion comments will 
be mainly thus restricted, though there are 
situations in which the appropriate com- 
parison is not with common share results 
but with reference to changes in total net 
assets or total investible assets. This would 
be the case in comparing “leverage” com- 


611 















612 


panies, and perhaps “non-leverage” closed- 
end companies with capital changes and 
securities seliing at a discount or pre- 
mium. Due to space limitations, this discus- 
sion will not take account of the common 
stocks of “leverage” investment companies, 
which are those companies having preferred 
stock, or debt, or both outstanding. Interest- 
ing though the subject would be, “leverage” 
shares are particularly volatile and require 
special consideration as a type of vehicle 
better suited to speculation than investment. 
The investment company share hereafter 
treated is the common share of a non-lever- 
age closed-end or open-end company, subject 
to the comments above. 

It should by all means be emphasized that 
among investment company debentures and 
preferred stocks may be found very attract- 
ive and very well secured issues. It is noth- 
ing unusual to find asset coverage running 
as high as 10 for 1 in the case of debentures 
or 4 for 1 in the case of preferreds. Neither 
performance, in the sense later to be dis- 
cussed here, nor periodical fluctuations in 
asset values and earnings are so important 
' as in the case of common shares. 


The Market “Averages” 


HE most frequently used standards of 

comparison for appraising investment 
company performance are the various stock 
market averages, the 30 Dow-Jones Indus- 
trials, the 65-stock Dow-Jones Composite 
Average, the Standard & Poor’s 90-Stock 
Index. Strictly speaking these should be 
used only in comparison with the perform- 
ance of an investment company restricting 
its own portfolio to common stocks. How- 
ever, the “averages” do constitute rough 
yardsticks of investment performance re- 
sulting from selections on a reasonably con- 
servative policy basis, and if a given invest- 
ment company should year after year turn 
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in a worse performance than the averages, 
it would certainly be clear that its policies, 
whatever they had been, might better have 
been exchanged for one of merely investing 
in the averages. 


However, there are qualifications here. 
First, the averages are not immutable. 
Though their published record extends back 
over a long period of years, the figures are 
not based on the performance of an un- 
changed list of stocks. Substitutions are 
made from time to time the better to repre- 
sent leadership and market activity. (Wit- 
ness the recent elimination of six of the 
stocks in the Dow-Jones 15-Stock Utility 
Average and the substitution of six new 
ones). Next, the averages are not in busi- 
ness, though the investment companies are 
and hence have to bear usual business ex- 
penses. Any really equitable comparison of 
the investment performance of the averages 
with that of an investment company ought, 
therefore, to begin with an allocation of 
business expenses to the average being 
used. As a practical matter this requires too 
considerable a statistical effort, but the fact 
should be kept in mind in studying perform- 
ance records. Nevertheless, the investment 
company does perform a service in return 
for the business expenses to which it is sub- 
ject, since for the small investor it is the es- 
sential middleman through which he may in 
effect “buy the averages’, and at the same 
time receive professional investment super- 
vision. 

Balanced funds and specialty funds pre- 
sent comparison difficulties of their own, es- 
pecially the former. Though Barron’s, 
Moody, Standard & Poor’s, and others pub- 
lish group averages constructed to show the 
market performance of stocks or bonds of 
various industries, or of different qualities 
of bonds or stocks, irrespective of industry, 
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the difficulty is to analyze a balanced fund 
portfolio in such a way as to establish for 
each portion of it an equitable basis of com- 
parison with an appropriate group index, 
and then to combine both sets of groups into 
an over-all performance comparison. For a 
specialty fund a more nearly suitable index 
for comparison is easier to find. 


The Investor’s Problem 


HE next form of comparison is with an 

actual case history of an individual’s 
own portfolio, or with a portfolio under ad- 
ministration by a trust institution, for ex- 
ample. From the standpoint of the prospec- 
tive purchaser of investment company 
shares, this is probably the’ first step he 
should take if he wants to know whether he 
should buy a given fund, provided, always, 
his own investment program and that of 
the company are comparable. However, and 
this is true of all comparisons in this field, 
the study should extend over a period of 
years long enough to afford a real test of 
management. William J. Galligan gives such 
a computation in the January 13, 1947 issue 
of Barron’s, alongside a record of leading 
open-end investment companies in the com- 
pilation of which the same method of com- 
putation is used. Mr. Galligan’s example of 
an individual’s computation follows: 


_......-.-$10,500 


Interest received and/or dividends 
accrued to stock of record during 
the period under study 


Value of securities today ___. 


10,900 


Deduct, value of securities at start 


of period - 10,000 


900 


Dividing gain by initial value of securi- 
ties results in a figure of 9%, representing 


Gain in net asset value _._._..———s $$ 
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percentage gain in net assets plus interest 
and/or dividends for the period. The same 
method may be used to compute for any pe- 
riod the results of an investment company 
or of any of the published averages. There 
are refinements of this method also, for ex- 
ample, that used by Arthur Wiesenberger 
in his annual compilation, “Investment 
Companies,”? in making comparisons ex- 
tending over a period of years. This is the 
familiar “chain index” device, in which an- 
nual “performance relatives” are multiplied 
together to obtain a figure for the whole pe- 
riod. If, incidentally, there have been capi- 
tal changes in a closed-end investment com- 
pany, such as issuance or redemption of 
debt or shares, further and different com- 
putations must be made. 


After the prospective purchaser has made 
up his mind what type of fund he will pur- 
chase, he still has to decide which one. The 
third type of comparison then becomes im- 
portant, that between the funds themselves. 
There is available an abundance of material 
on this subject, published and compiled by 
sources independent of the investment com- 
panies, two of these sources having been 
mentioned above. Two cautions must be of- 
fered, however. First, to repeat, do not com- 
pare dissimilar funds, and second, try to 
find a period at the beginning and end of 
which the market averages stood at virtual- 
ly the same level, thus providing an oppor- 
tunity to see what the investment company 
managements were able to do apart from 
market fluctuations, The American public is 
conditioned to annual financial statements, 
but there is certainly no logic in chopping 
off investment performance by calendar 
years. 


2Investment Companies, 1947 Edition; Arthur Wiesen- 
berger & Co., New York. 
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One-Year Comparisons Dangerous 


O illustrate the danger of taking any 

one year as a basis of comparison, there 
are shown below annual performance figures 
in the years 1937-1946 of a random-selected 
group of six open-end investment com- 
panies. Performance relatives are as given 
by Wiesenberger in the 1947 volume: 





1946 1945 
Fund “A” —9 +45 
Fund “B” . =e —15 +45 
Fund “C” . — % #97 
Fund “D” — i} +87 
Fund “E” — 2 +3 
Fund “F” — ff +31 


Notice the identical performance figures 
of two or more companies in several years. 


Taken year by year the above figures have 
little significance when compared with the 
over-all results for the years 1937-1946, in- 
clusive. 


Fund “A” +92 
Fund “B” +77 
Fund “C” . +45 
Fund “D” +49 
Fund “E” +81 
Fund “FP” . +50 


And even these results are not conclusive: 
analysis of company policy and objectives 
should come first. 


It would have been foolish to have con- 
cluded solely on the basis of 1937 results 
that Fund A, Fund B and Fund F were of 
equal long-term merit, and that Fund C and 
Fund E were equivalent to each other, but 
inferior to all of tne three first mentioned. 
Yet distributors of open-end company 


shares know that public preferences often 
shift on flimsier reasoning than this. 


In the table from which the 6 stocks above 
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were taken there were 23 open-end com- 
panies. Of these, 8, or more than one-third, 
had identical performance records in 1941, 
namely, —7. However, for the 1937-1946 
period, the low and high performances 
among the same 8 companies were +45 and 
+92. Similar low and high figures among 
the entire 23 funds were —9 and +92. 









1944 1943 1942 1941 1940 1939 1938 1937 
+24 435 498 —7 — 9 — 4 48 Ge 
+90 +0 497 —T —ii ~5 38 
+24 488 +16 —l1 — 7 —2 Ue ee 
+296 +29 +0 —0 —1) = 6 3 Ce 
+ 433 43 7 sg 0 +26 —37 
+20 425 +16 —6 —9 — 2 637 2 








“Ideal” Comparison Period 


T should be clear, as earlier stated, that 

comparisons of “performance” by calen- 
aar years, or even a series of calendar years 
are unsafe, since market fluctuations may 
easily distort or obscure results intended to 
be judged on the basis of long-range policy. 
The use of so-called “ideal” periods for com- 
parison helps to minimize the effect of the 
accidents of market forces. For example, 
the Standard & Poor’s 90-Stock Index stood 
at 137.8 at the end of 1945, compared with 
136.4 at the end of 1936. The gain in the in- 
dex price alone was only +1.4, but with ad- 
justment for dividends, the actual perform- 
ance relative, as given by Wiesenberger, 
was +59. Average figure for 57 diversified 
investment companies was +67 for the pe- 
riod. Low performance was +22 and high 
+338, but the figures included every known 
kind of investment company, including 
many which are unique and cannot be fairly 
compared with any other investment com- 
pany. 

As might be expected, the variation be- 
tween poorest and best performance was 
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greater in the leverage than in the non-lev- 
erage closed-end companies. Among the 
open-end companies the variation increased 
from its narrowest spread in the balanced 
funds, through the common stock funds, and 
reached the widest spread among the spe- 
cialty funds. 
Performance Over-Emphasized 

T may be that America has no more fron- 

tiers, but the American with money is 
still venturesome and competitive in spirit. 
This may account for the indecorous fluctua- 
tions of the stock markets, and most prob- 
ably for the appetite which insists that the 
investment company share shall provide 
safety, income, and appreciation—each in 
the most effective measure at the most ap- 
propriate time. 

The investor must first decide what his 
own needs are, next what investment pro- 
gram is best suited to fill them. Then, and 
only then is he in a position to begin looking 
for an investment company suited to his 
purposes. Performance records will surely 
be of some use to him, but not of much use 
unless he is willing to read them in the light 
of the announced policies and the actual 
portfolio histories of the companies them- 
selves. 
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Cost of Purchase and Sale 


F our hypothetical investor has been con- 

vinced at this point that he really can se- 
cure better performance through purchase 
of investment company shares, there still 
remain for his consideration certain other 
characteristics of the shares as investment 
vehicles. 

The buyer of any share of stock, listed or 
unlisted, tends to pay the asked price in the 
market, and the seller to receive the bid 
price. The difference between the bid and 
asked prices, known as “spread,” to a great- 
er or less degree constitutes a portion of the 
costs of purchase and sale. On a quotation 
of 49 bid and 50 asked, for example, the buy- 
er would ordinarily pay nearer 50 than 49. 
Unless the market moved upward at least a 
point before the stock was resold, some part 
of the spread would represent an additional 
expense in the complete buy-and-sell trans- 
action. The facts are no different with re- 
spect to investment company shares. 


Closed-end Shares 


HE shares of most of the larger closed- 

end companies are listed on one of the 
recognized stock exchanges, but there are 
also many traded only in the over-the-count- 
er market. The spread probably represents 
a larger part of the cost of purchase and 
sale in.the case of the unlisted variety. But 
it must be remembered that all listed stocks 
have trading spreads too (though they tend 
to be smaller) and standard brokerage com- 
missions are added to whatever part of the 
spread may happen to apply to the transac- 
tion. To repeat, it costs no more to purchase 
and sell a closed-end investment company 
share than it does in the case of any other 
stock of comparable quality and market- 
ability. 

Market “Discounts” 


NE other factor—this time a possible 
offset to cost—must be considered. This 
is the relation of net asset value to market 
value of the closed-end share. In the lush 
days of 1929, these shares rather often sold 
at fantastic premiums over breakup values. 
During the depression of the thirties com- 
parable discounts prevailed. In recent years, 
however, more realistic appraisal has re- 
sulted in a general narrowing of discounts. 
Aside from this the discount tends to nar- 
row more rapidly in rising and to widen 
faster in falling markets, as might be ex- 
pected. 
The purchaser of closed-end shares ac- 
cordingly has an .additional incentive to 
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buy near the bottom of the market and to 
sell near the top. If he is successful he will 
come very near capturing all of the potential 
discount which existed at the time of his 
purchase. But, whether all of the discount 
is ever reduced to possession or not, it is, 
as advocates of closed-end shares point out, 
generally worth while to buy assets at less 
than market value. 


Confronted with a tempting discount, one 
should certainly make sure that it is not 
merely a reflection of poor management or 
a discreet warning of trouble ahead. But 
when, as will often be the case, it is found 
that the ordinary demand for the shares is 
sufficient to assure adequate marketability, 
that the company does have an excellent 
record, and that the history of the discount 
variations is normal—then there is an ob- 
vious chance for an extra price advantage 
in the purchase. 


Open-end Shares 


HE open-end share cannot fluctuate in 
4% value more rapidly or more widely than 
does the composite value of the company’s 
portfolio, on account of the mandatory ob- 


ligation to repurchase shares at net asset 
value. The most frequent criticism, however, 
is that the purchase premium or “load” is 
excessive. This is an objection having some 
weight in one sense, but less in another. 
Quite probably the objection is the more 
vigorous because of the fact that the “load” 
is published and fixed, and the buyer some- 
how believes that he is paying a real and 
substantial premium above the reproduc- 
tion cost of his share of the portfolio. So 
far as the load is concerned the nature of 
its effect on costs of purchase and sale is no 
different than in the case of the spread in 
the quotation of a closed-end share, or any 
other share. 

There are two questions to consider, first, 
whether this spread is greater than would 
occur in buying the same amount of any 
other unlisted share (on account of the 
“guaranteed market” afforded by the repur- 
chase obligation open-end company shares 
are very rarely listed) and, second, whether 
the total amount paid for the shares is 
greater than would be incurred in actually 
duplicating the purchase of the interest in 
the portfolio which the investment company 
shares represent. 
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Load Not Excessive 


S to trading spreads in general, these 
vary with conditions, and with the ac- 
tivity and marketability of various securi- 
ties. It is no unusual thing, however, to see 
today both listed and unlisted quotations 
like 2% bid, 3 asked; 45-50, 140-150, and 
the like. The quotations were taken at ran- 
dom from a recent issue of the Chicago 
Journal of Commerce, and include both list- 
ed and unlisted shares of industrial com- 
panies. The spreads run from 20% to about 
7%. While it is true that transactions would 
likely take place somewhere around the 
middle of the spread, all traders know this 
does not always happen. Moreover, commis- 
sions have to be added to the effective 
spread in the case of listed stocks. In addi- 
tion, spread and commission both figure as 
costs when the shares are sold. Accordingly, 
the spread of some 6% to 9% in the price 
of the mutual investment fund share is not 
as great as it looks at first, particularly as 
it takes care of both purchase and sale 
costs. In fact, costs of acquiring general 
market shares, both listed and unlisted, are 
often-times in excess of the typical “load” 
cost of the open-end share. 
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The second point, often overlooked, is 
that the net asset value of the mutual fund 
share, upon which offering price is based, 
is usually computed from the closing sale 
prices, (or from the mean of the bid and 
asked prices where no sale occurred) of the 
portfolio items, without deduction for brok- 
erage, odd-lot premiums, stamp taxes and 
the like. Since the mutual funds are daily 
issuing and repurchasing their own shares, 
it would obviously be unfair to load each 
such purchase and sale with its proportion- 
ate part of the costs on the entire portfolio. 
There will often be considerable periods of 
time during which no portfolio changes 
occur. 


Buying Diversification Cheaply 


UE to all these considerations, it is be- 

lieved that the small investor really 
pays less to buy a diversified list this way 
than if he attempted it directly. Computa- 
tions of the cost of acquiring and selling 
one share each of the various leading aver- 
ages will show that the advantage is not il- 
lusory. The extremely large investor, of 
course, can both hire his own investment 
counsel and buy and diversify at a cost and 
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on a scale of diversification comparable to 
the investment companies themselves. Even 
for the big man, however, the mutual funds 
have in recent years put into effect sched- 
ules of substantially reduced selling charges 
on large purchases which put costs of ac- 
quisition on a competitive basis with those 
of regular market channels. 


To summarize, the so-called excessive 
costs of acquiring investment company 
shares of either closed-end or open-end 
types are much more apparent than real. 
And, buying the investment company share 
is—except for a handful of large investors 
—the only way to acquire the services the 
investment company has to offer in the way 
of diversification, supervision, continuity 
and stability of income, etc. 


Management Costs 


OMPENSATION for investment man- 

agement is arranged in various ways. 
Some companies pay none to outside agen- 
cies, their own personnel performing invest- 
ment functions. Some groups of companies 
purchase management at cost through joint- 
ly-owned, non-profit service corporations. 
In many cases, however, management fees 


619 


are computed at a stipulated rate, no mat- 
ter to whom paid. In general, such fees are 
based either on income or on assets, with 
the latter arrangement the most frequent. 
In the former case the rate is usually 5% 
to 6%, in the latter, around %% of average 
asset value annually, computed quarterly or 
semi-annually. All management expenses, 
such as research, payroll, office quarters and 
the like, are usually paid out of these fees. 
To this cost, however, must also be added 
usual corporate expenses, including taxes, 
auditing, custody, dividend disbursement, 
etc. 


Expense Ratios Misleading 


HERE is a considerable variation in 

expense ratios, whether computed 
against the company’s income or against its 
average net assets. In 1944 the expenses 
per $1.00 of average net assets of 12 mutual 
investment funds, taken at random, ranged 
from 0.346% to 0.870%. In 1941 the range 
for the same companies was from 0.415% to 
1.458% and, expressed as a percentage of 
investment income (capital gains and losses 
excluded), from 7.8% to 24.4%. Average 
expense ratio of leading closed-end com- 
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panies is currently somewhere around 
0.60% of average net assets. Such ratios are 
of little value in appraising the value of 
management, where it is results that count. 
Besides, anyone who will take the trouble to 
arrange a substantial number of companies 
in the order of their expense ratios for any 
given period will find that they do not turn 
out to be arranged in the order of their in- 
vestment performance. 


From what has been said above a case 
can be made for the purchase of investment 
company shares on the grounds of honest 
policy and practice, of adequate diversifica- 
tion continuously supervised, and of invest- 
ment performance of a satisfactory charac- 
ter after allowance for costs of operation 
and of purchase and sale of the shares them- 
selves. 
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No False Promises 


O be sure, it is disappointing to the nov- 

ice that the companies will not and do 
not promise to take their funds completely 
out of the market at the top and replace 
them at the bottom. This would require su- 
perhuman prescience. Whenever the holder 
of investment company shares ceases to be 
primarily an investor and begins to think 
of himself as the boy wonder of Wall Street, 
he is in for trouble. For if he becomes com- 
mitted to a policy of continuous and maxi- 
mum speculation, the non-leverage general 
portfolio investment company will be too 
tame a vehicle for him. Such companies do 
engage in cyclical trading to some extent, as 
was brought out in the second article of 
this series. But the simon-pure speculator 
had best confine his attention in the invest- 
ment company field to the highly explosive 
leverage shares. The more conservative will, 
however, find that the ownership of the or- 
dinary investment company share does give 
him a relatively simpler decision to make 
about the level of the markets as a whole, as 
compared with the confused multitude of de- 
cisions he must make if he supervises his 
own diversified portfolio. 


Good Marketability 


ARKETABILITY of investment com- 

pany shares constitutes another dis- 
tinct advantage. The leading non-leverage 
closed-end company shares trade in large 
daily volume and without extreme volatility. 
With regard to the size of the market, fig- 
ures computed in 1943 and 1944 showed that 
between 6% and 23% of the outstanding 
share capitalization of closed-end companies 
listed on the New York Stock Exchange 
changed hands in 1943, and between 7% 
and 26% in 1944. This is comparable to 
average annual redemptions in the open- 
end field running at about 9% of outstand- 
ing shares, and indicates that marketability 
of the closed-end shares may be considered 
quite adequate. 


There is the additional consideration that 
brokerage specialists in closed-end invest- 
ment company shares can and frequently do 
handle much larger blocks of shares in 
single transactions than usually appear on 
the exchanges. The open-end company 
shares are, of course, subject to demand re- 
demption in any amount every business day 
at a value (computed daily) usually fixed at 
the equivalent of “net asset value’, the re- 
demption right being limited only by the 
possible existence of such conditions as 





would, for example, result in enforcement of 
restrictions on withdrawal of deposits in a 
savings bank. 


“Dollar Averaging” 


INALLY, “dollar averaging” is an in- 

vestment technique to which the invest- 
ment company share is peculiarly adaptable. 
The procedure is simply to invest a fixed, 
equal number of dollars on each of a series 
of predetermined dates in the shares of a 
given investment company. If the program 
is faithfully adhered to over a long period 
of time, the average cost of the shares ac- 
quired will inevitably be less than the aver- 
age of the prices at which the shares were 
purchased, since more shares will be bought 
in low markets than in high ones, with the 
same amount of money. If an investor has 
confidence in the management of a given in- 
vestment company the dollar averaging plan 
will prove an excellent way to buy the 
shares, since it will relieve him of the diffi- 
cult decisions of investment timing. 


Can You Do Better? 


S indicated at the beginning of this ar- 
ticle, the answer to the critic of invest- 
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ment companies as investment managers is, 
“Did you do as well with your own money?” 
The truth is that only the financially sophis- 
ticated are aware that the mere conserva- 
tion of invested capital is no easy task. 
While one must concede that performance 
records of investment companies have been 
unduly emphasized, some rather impressive 
testimony can be unearthed in them. After 
all, if an investment company can increase 
net assets per share (after allowance for 
any capital changes) during an extended 
period in which market averages were de- 
clining, the performance indicates some- 
thing more than just some lucky guesses. 
There were more than a few such perform- 
ances in the bad market years of 1939, 1940 
and 1941. A careful study of the record will 
reveal a surprising number of companies 
which show the ability to do better than 
market trends would seem to allow. What 
more can you ask of investment manage- 
ment? 


Purchases by Trustees 


P to this point in these articles discus- 
sion has been from the point of view of 
investors in general, and has endeavored to 
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ONE EXCHANGE PLACE 


show that investment company shares have 
something worthwhile to offer them. It 
seems not untenable to say that more trus- 
tees and trust institutions could also afford 
to take advantage of the opportunities, since 
not all of them are large investors with 
well organized research staffs, common 
trust funds, and the other aids which accrue 
to size. There is a good deal of diversifica- 
tion and a certain amount of economy of ad- 
ministration to be had by substituting in- 
vestment company shares for direct invest- 
ment, and perhaps there may be no other 
method available, such as a common trust 
fund. 


So far as trustees and trust institutions 
are concerned, indeed, there is no doubt 
that many already do purchase and retain 
investment company shares, as published 
figures have shown from time to time. In 
the growth of the practice parallel with that 
of the common trust fund, there may be the 
beginning of a solution to the deadlock be- 
tween the unwillingness of trust institutions 
to take small trust accounts if they are not 
profitable, and the unwillingness of small 
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trustors to place their accounts with trust 
institutions if charges appear prohibitive. 

But what can be said from the viewpoint 
of legal propriety about the trustee who 
now retains or may purchase the shares of 
an investment company? Is he safe against 
suit by a beneficiary who may assert that 
the trustee has delegated his sacred invest- 
ment duties? To these questions the suc- 
ceeding articles will suggest some answers. 


STATE AND MUNICIPAL BONDs is the title of a 
new booklet prepared and published by the 
bond department of The Northern Trust Com- 
pany, Chicago. The publication, according to 
the Bank, was prompted by “the current inter- 
est in state and municipal bonds and the pros- 
pective supply of these securities through 
state veterans’ bonuses and public works con- 
struction.” The booklets include valuable in- 
formation concerning the prospective supply 
of these bonds, a review of World War I 
bonus payments and loan borrowing, a com- 
prehensive analysis of the benefit borrowings 
of veterans of World War II, and a section 
dealing with public works construction. The 
text is supported by graphs and tables. 
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TODAY’S PRUDENT PORTFOLIO 


Investments of Prudent Trustees are Compared to Legal List 


RICHARD P. CHAPMAN 
Vice President, The Merchants National Bank of Boston 


HE investment of the trust capital cov- 

ers but one phase of trust business, yet 
it is the core of trusteeship and perhaps its 
highest and most difficult function. Possibly 
an exchange of experience from different 
trust heritages can make a small contribu- 
tion toward that re-examination of basic 
principles and of methods which is neces- 
sary if pace is to be kept with growth and 
change. 

The New Jersey statute limiting invest- 
ment of trust funds to certain stated types 
of securities, and specifying statistical 
yardsticks to govern the eligibility of issues 
of bonds and preferred stocks, clearly places 
New Jersey at the other extreme from Mas- 
sachusetts, which is the original home of 
the theory of trust investment known as 
the “prudent man” rule. 

The legislators and jurists responsible 
for the original adoption of the “legal list” 
theory of trust investment in so many juris- 
dictions must have been laboring under 
some subconscious misconception of the na- 
ture of trusteeship. They must have viewed 
it as partaking somewhat of the nature of 
a debtor relationship, possibly like that of a 
bank, or perhaps of the relationship of an 
insurer to his insured. 


The restrictions on the investment pur- 
chases of banks and of life insurance com- 
panies, are accepted as generally desirable 
because of the definite obligations that exist 
to pay specified dollar amounts upon de- 
mand or at determinable future dates. The 
trustee has no such inherent obligation. He 
stands in the shoes of the trustor to carry 
out specified duties. That his actions should 
be judged thus and not by borrowed or by 
artificially created standards is the essence 
of the prudent man rule. 


Shift to “Prudent Rule” 


HETHER adopted originally by pro- 

cesses of reasoning or from mere his- 
toric accident, the present fact is that a 
growing number of former “legal list” 
states have shifted to the prudent man rule 
by statute, and still others are considering 
following suit. In an age of unusually rapid 
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business change, the needs of the beneficiary 
have become more pressing than ever be- 
fore, and the trustee deserves more flexibil- 
ity to cope with the problem of finding suit- 
able investments. In a word, the “legal list’’ 
theory has become outmoded. 


If a “legal list” ever worked with any 
real degree of satisfaction for any length 
of time it should be put down to fortunate 
circumstance, for dynamic change has been 
and will continue to be a condition of hu- 
man life, and the basic concept of a fixed 
list of investments is poor equipment indeed 
with which to face a changing world. Invest- 
ment remains an art and not a form of 
mathematical science. ' 


Prudent Man Standards 


ROBABLY nowhere is the old adage 
that the proof of the pudding is in the 
eating more applicable than to the field of 
investments. It is not going to be easy to 
summarize for you how trustees in Massa- 
chusetts are currently investing their funds. 
In the first place, the prudent man standard 
is by no means merely imitative. Not only 
does it allow room for wide variances in 
matters of policy and of practice, but these 
in fact do exist. In the second place, there is 
no common interpretation of the existing 
business and investment background. 
Preliminary to giving some idea of how 
a Massachusetts trustee might invest $100,- 
000 in cash today for a young widow and 
her children with limited other sources of 
income, a composite investment list was 
prepared by several seasoned trustee in- 
vestors. The individual securities are not 
named for to do so would suggest a prefer- 
ence over many others which might be sub- 
stituted with equally satisfactory results. 
However, all of the companies represented 
are well established and well known, and 
with the exception of two bond issues, all 
of the securities are listed on either the New 
York Stock Exchange or the New York 
Curb Exchange. 


The consultants have pointed out that 
the stock market level is still high histor- 
ically and that many industries are now 
facing readjustments. Accordingly they 
have proposed that purchases in the com- 
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mon stock section be made partly now and 
the remainder over a period of perhaps two 
years, depending’ on price developments. 
Common stock purchases are treated as pur- 
chased at current market with the notation 
that for the first year or two the actual in- 
come might be somewhat lower than is esti- 
mated by reason of the policy of delaying a 
portion of the commitments. 


Four Per Cent Return 


HE purchases have an aggregate cur- 

rent cost of $99,920 and produce an 
estimated 1947 income of $4,057, a return 
of a little more than 4 per cent after amorti- 
zation. The list is divided 45 per cent in 
bonds, 15 per cent in preferred stocks, and 
40 per cent in common stocks. United States 
government issues alone total 35 per cent 
of the trust, about half of which is in Series 
“G” bonds and the remaining half in the 
longest 24% per cent “tap” issue. The invest- 
ment in government bonds is large because 
of the special circumstances and the absence 
of any liquid assets. 


Bonds other than governments consist 
chiefly of railroad issues, and the preferred 
stocks selected include one railroad, one util- 
ity, and three industrial issues. All railroad 
investments combined are 11 per cent of 
the total value of the trust. 


The common stock list is widely diversi- 
fied, and includes such industries as tobacco, 
farm implement, food, container, chemical, 
petroleum, mail order, building supply, and 
automotive parts, and also one railroad and 
two electric utility stocks. The majority of 
the companies represented have enjoyed 
definite growth in earning power, and hence 
in dividend paying ability, over a period of 
years. 
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Income Hedge 


OTE here that even if the income from 
| \ the common stocks held were to be re- 
duced by 50 per cent, the average return 
from the whole trust would still approxi- 
mate 3 per cent, so that the widow could ab- 
sorb some dividend cuts in a depression and 
remain better off than under “legal list” 
operation. The companies in question have 
present earning power well above their cur- 
rent dividend payments, and at least in tne 
early stages could withstand considerable 
shrinkages in profits without necessarily 
imperilling present rates of payment. 


Experience over a period of time with 
trusts including considerable holdings of 
common stocks indicates that while the var- 
iation in income is greater from vear to 
year, it remains measurably higher even in 
depression periods than from a purely fixed- 
income fund; and taken over the life of a 
trust becomes a considerable aggregate 
sum. 


While the ultimate proportion of stocks 
may seem high for such a trust fund, in ac- 
tual practice many Massachusetts trustees 
today would purchase fewer government 
bonds and more higher yielding securities 
in recognition of the immediate needs of the 
widow, obtaining thereby a return of per- 
haps 414 to 4% per cent on the entire trust 
fund. The hope that there are better invest- 
ment opportunities immediately ahead is 
meaningless to a trustee who lacks the pow- 
er to take intelligent action if and when the 
time comes. Experience has thus far pro- 
duced only one satisfactory solution: a meet- 
ing of the best in modern investment re- 
search techniques with the tested and time- 
less principles that reside in the prudent 
man rule. 


Complete facilities for the rendering 
of fiduciary service. Over fifty years 
of experience in the administration of 
estates, trusts and agency accounts. 


MORRISTOWN TRUST COMPANY 


Morristown, New Jersey 


Member Federal Deposit Insurance Corp. 
Member Federal Reserve System 





ASSET DIVERSIFICATION OF 
“PRUDENT” INVESTORS 


HE thinking of important groups of 

investment men whose fund require- 
ments are similar to those of “prudent 
rule” trustees, under present market con- 
ditions, centers substantially around Gov- 
ernment bonds and common stocks, H. M. 
Bodwell, second vice president of The 
Northern Trust Company, asserted in a re- 
cent address before Illinois Bankers Asso- 
ciation Trust Division, in Peoria. 

A survey of typical groups of managers 
of four different types of investment funds, 
Mr. Bodwell said, discloses that though 
percentage distribution varies consider- 
ably, one fundamental principle is common 
to all; there exists a broad diversification 
of assets among most forms of accepted 
investment media. 

The charts used by Mr. Bodwell to illus- 
trate his findings that the average in the 
different types of funds (see charts), indi- 
cate that sound quality fixed obligations, 
represented by USGs, municipal and cor- 
porate bonds, run close to 50 per cent, and 
there is a strong leaning toward the abso- 
lute dollar protection of Government ob- 
ligations. Preferred stocks have been used 
in most instances to improve income, and 
there is practically universal acceptance 
of the use of common stocks. 

The survey included only mature funds 
of a status resulting from the cumulative 
thinking and gradual adjustments through 
various stages of economic and market cy- 
cles, so did not take into account the im- 
portant question of investment timing. 

Wide geographic coverage is represent- 
ed, Mr. Bodwell explained, as the institu- 
tional managers consulted were principal- 
ly in the Chicago area; the university and 
the common trust fund managers were in 
the east; and the discretionary trust ac- 
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count results are from the 96 trust institu- 


tions in 50 cities of 34 states reported by 
Gilbert Stevenson in his 1944 studies. 
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Function of Proxy 


AS A RESULT OF PROxY RULES, a forward step 
has been taken in the direction of giving real- 
ity in the field of corporate affairs to the fun- 
damental democratic principle of the right to 
vote. The proxy is no longer a one way ballot, 
where the only choice is between voting “yes” 
or not voting at all. But in some instances, we 
find the proxy has come to resemble a sample 
ballot of a political party rather than a straight 
ballot. Various devices are used to attract the 
stockholder’s “X” into the desired box—over- 
sized boxes, colored type, arrows and explana- 
tory material. These methods seem highly ob- 
jectionable. The arguing should have been done 
in the proxy statement. The proxy itself should 
simply register the stockholder’s vote, it should 
not contain argumentative material—HARRY 
A. McDONALD, S.E.C. Commissioner, at May 
20th meeting of American Society. of Corporate 
Secretaries. 
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Newly Elected State Vice Presidents 
of Trust Division, American Bankers 
Association 


Ala.—John C. Schor, vice president, Birming- 
ham Trust National Bank 

Cal.—Don R. Cameron, senior trust officer, 
Union Bank & Trust Co., Los Angeles 


Del.—Edward B. Green, cashier, Georgetown 
Trust Co. 

Ga.—Homer G. Hutchinson, vice president and 
trust officer, Commercial Bank & Trust 
Co., Griffin 

Ill.—A. C. Boeker, vice president, Edwardsville 
National Bank & Trust Co. 

Idaho—J. G. Bradley, trust officer, Twin Falls 
Bank & Trust Co. 

Ind.—F rank Clipp, president, Mutual Trust & 
Deposit Co., New Albany 

Kans.—E. G. Princehouse, trust officer, Fourth 
National Bank, Wichita 

La.—Edward H. Sutter, assistant vice pres- 
ident, Fidelity National Bank, Baton 
Rouge 

Md.—Addison Reese, president, County Trust 
Co., Baltimore 

Miss.—Noel L. Mills, trust officer, Deposit 
Guaranty Bank & Trust Co., Jackson 


Mo.—W. F. Enright, president and trust offi- 
cer, Empire Trust Co., St. Joseph 


Nev.—Paul E. Dorman, vice president and 
trust officer, Nevada Bank of Commerce, 
Elko 


N. J.—Earl S. Johnson, vice president and 
trust officer, Savings Investment & Trust 
Co., East Orange 


. Car.—LeRoy Martin, vice president and 
trust officer, Wachovia Bank & Trust Co., 
Raleigh 


Ohio—H. Y. Lissenden, vice president and 
trust officer, Lincoln National Bank, Cin- 
cinnati 


Pa.—Robert A. Wilson, vice president, The 
Pennsylvania Company for Banking & 
Trusts, Philadelphia 


S. Car.—John Barron, vice president and trust 
officer, Peoples National Bank, Rock Hill 


Tenn.—Edward B. Maupin, Jr., assistant cash- 
ier, Peoples National Bank, Shelbyville 


Texas—Leon H. Thomas, trust officer, First 
National Bank of Houston 


Vt.—Robert C. Clark, president and trust offi- 
cer, Bellows Falls Trust Co. 


Va.—Elias Richards, Jr., assistant trust of- 
ficer, Lynchburg National Bank & Trust 
Co. 


Wyo.—D. C.. Meyer, vice president and trust 
officer, First National Bank, Sheridan 


TRUSTS and ESTATES~—June 1947 


Bank Mergers 


Kansas City, 
Kans. — KAN- 
SAS TRUST 
COMPANY has 
been consolidated 
with COMMER- 
CIAL NATION- 
AL BANK under 
the name _ and 
charter of the lat- 
ter. The present 
personnel will be 
taken over, with 
W. H. Guild as 
vice president and 
trust officer in 
full time charge 
of the trust de- 
partment. The 
Kansas Trust was organized in 1906 by a num- 
ber of stockholders and directors of the Com- 
mercial National, and since that time has con- 
ducted a trust and safe deposit business in 
the same quarters of the bank. 

Schenectady, N. Y. — SCHENECTADY 
TRUST CO. acquired the banking business and 
properties of the UNION NATIONAL BANK. 
All officers and employees of the latter will 
remain. 

Portland, Ore—UNITED STATES NA- 
TIONAL BANK purchased the First National 
Bank in Vale and will operate it as its Vale 
branch. This purchase marks the fifth branch 
opened by the United States National Bank in 
less than two years and brings to a total of 
33 the branches now operated by Oregon’s 
largest financial institution, which ranks 27th 
among the banks of the nation. 

Pittsburgh,. Pa. — Shareholders of the 
SEWICKLEY VALLEY TRUST CO. voted to 
become affiliated with the PEOPLES FIRST 
NATIONAL BANK & TRUST CO. as a 
branch of that bank. 


W. H. GUILD 


In Memoriam 


G. SPENCER COWLEY, a director and 
former vice president and trust officer of 
Orange County Trust Co., Middletown, N. Y., 
who retired from his executive posts in the 
bank in 1945 after 53 years. 

JAMES H. HUNT, JR., retired assistant 
trust officer of Girard Trust Co., Philadelphia. 

COL. HUGH H. McGEE, who retired Decem- 
ber 31, 1946, after 25 years as vice president 
of Bankers Trust Co., New York. Since his 
retirement he had been financial counselor to 
the bank and other institutions. 

SYLVESTER D. TOWNSEND, chairman of 
the board and former president of Wilmington 
Trust Co., Delaware. Except for a four year 
period, 1919 to 1923, when he was in the brok- 
erage business, Mr. Townsend had been with 
the company since its organization in 1903. 





EXTRAORDINARY AND INTERIM TRUST FEES 


Progress Reported in Obtaining Special Compensation 


ROBERT A. WILSON 


Vice President, The Pennsylvania Co. for Banking and Trusts, Philadelphia; 
Chairman, Committee on Costs and Charges, Trust Company Section, 
Pennsylvania Bankers Association 


NE of the many letters expressing ap- 

J preciation for our booklet on pay-as- 

you-go compensation for trustees contained 
the following paragraph in part: 

Most small country departments are 
afraid to ask a fair remuneration for their 
service. It.is very hard for them to get 
enough business and they are afraid that 
any substantial rise in their rates will drive 
away what business there is. I have taken 
the opposite stand. We try to do a good job 
and if we are not getting properly paid we 
go to them and tell them so frankly and 
ask that we be given proper compensation 
or that the trust be withdrawn. I find that 
almost without exception when people un- 
derstand the circumstances we have no 
difficulty in raising the compensation with 
highly beneficial effect upon the earnings of 
the department. The end of the whole bus- 
iness is that it has taken our department 
out of the read and made it a very sub- 
stantial earner for the bank.” 
Twenty-four states now have statutes 

providing for annual compensation on prin- 
cipal and the Court of Chancery in Dela- 
ware has just adopted a schedule of fees 
which is highly significant. Trustees in Del- 
aware will be allowed hereafter to charge 
an annual commission on both principal and 
income with additional annual charges in 
the case of mortgages and real estate. Trus- 
tees may also be entitled to additional prin- 
cipal commissions at the time of partial or 
complete distribution of the trust, depend- 
ing upon certain circumstances. 


The basis of pay-as-you-go compensaion 
is developing rapidly throughout the coun- 
try and iit is the firm hope of this Commit- 


From report to annual meeting of Pennsylvania Trust 
Section, May 22. 
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tee that an ever increasing number of our 
members will provide for annual compensa- 
tion by separate arrangement with testators 
and settlors. 


Additional Compensation 


HIS Committee has repeatedly urged 

since the repeal of Section 45 of the Fi- 
duciaries Act of 1917 that our members ask 
for additional compensation as trustee in 
all warranted cases, even though services 
were rendered as executor. Progress in this 
respect seems to be satisfactory to date. 
Two cases are of particular interest. 


In the Estate of Richard H. Downing, 
called for audit last October in the Orphans’ 
Court of Philadelphia County, Judge Hunter 
stated as follows in his adjudication in con- 
nection with the trustee’s request for addi- 
tional compensation of $5,000 out of princi- 
pal:— “this may be said to be an ordinary 
estate, and, on the whole, well managed dur- 
ing good times and bad. It came to the trus- 
tee at a value of $196,000, and the net losses 
in investments and conversions were $13,- 
000. The unusual feature of the trustee’s ad- 
ministration was the duty of maintaining 
the real estate occupied by the life tenant 
without compensation on rental value. The 
trustee contends, and supports its conten- 
tion by testimony, that the rates of compen- 
sation heretofore prevailing are not ade- 
quate under present conditions. With this 
I agree, and the repeal of the prohibition 
against double commissions to persons who 
act in the dual capacity of executor and 
trustee, shows that the legislature had a 
similar feeling. In my opinion this trustee 
is entitled to compensation at the termina- 
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tion of the trust in addition to that which 
is received as executor, and in addition to 
its commissions on income. After careful 
consideration of the responsibility of the 
trustee and of the services which it has ren- 
dered, the long term of the trust, and con- 
sidering also that it is entitled to compensa- 
tien on the proceeds of real estate sold, I 
conclude that a fair and reasonable allow- 
ance out of principal is $4,000, and it is so 
ordered.” 

The following extract from the adjudica- 
tion filed on February 10, 1947, in Philadel- 
phia County in the Estate of Samuel P. 
Snow, will be of equal interest :— 

“Accountant as executrix of the will of 
the deceased trustee, claims $578, being two 
per cent commission on the principal of the 
trust. The deceased trustee as executrix of 
testator’s estate received commissions of 
$3,838.30, bing five per cent of the principal 
including the corpus of the trust. The trust 
estate was awarded to the deceased trustee 
on November 29, 1940, and has been admin- 
istered for slightly less than six years. It is 
conceded that the administration of the 
trust required no unusual or extraordinary 
serv:ces by the deceased trustee. When 
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awarded the principal was composed entire- 
ly of cash, with the exception of a $3,000 
first mortgage. This mortgage remains in 
the trust in its original amount. The cash 
was invested entirely in United States sav- 
ings bonds between May 21, 1941 and No- 
vember 5, 1941, and these bonds remain in 
the trust. No other investments were made. 


“In fixing compensation to which a fidu- 
ciary is entitled the question is always one 
of compensation and not of percentage. For 
many years prior to the Act of April 10, 
1945, only a single commission was permit- 
ted for services where the same person act- 
ed in the dual capacity of executor and trus- 
tee. The repeal of this statute, however, 
does not imply that such a fiduciary is now 
entitled as a matter of right to additional 
compensation as trustee. Services must be 
shown to have been rendered which would 
entitle the trustee to additional compensa- 
tion. The deceased trustee received substan- 
tial compensation in her lifetime. The trust 
did not terminate by her death and it was 
necessary to appoint a substituted trustee 
who must be compensated out of the fund 
for future services. After careful consider- 
ation of all the circumstances I conclude 


When your customers visit this 
land of the Golden West tell 
them they'll find the same 
friendly hospitality with us that 


they've always found with you. 


THE HOME OF Veaonaligedl TRUST SERVICE 


LARGEST TRUST BUSINESS IN THE WEST 


SECURITY-FIRST NATIONAL BANK 


of Los Angeles 
HEAD OFFICE, SIXTH and SPRING STREETS 





that the deceased trustee has been adequate- 
ly compensated for such services as she 
rendered, and I decline her request for addi- 
tional compensation.” 

It is most important to note the decision 
of the court that the repeal of Section 45 
does not necessarily imply that a fiduciary 
is entitled as a matter of right to additional 
compensation as trustee. This is one of the 
reasons why we have repeatedly urged that 
we select only those cases where our serv- 
ices actually entitle us to additional com- 
pensation. 


Interim Compensation 


ERY few institutions have attempted as 
yet to obtain interim compensation for 
services as trustee. The recent meetings 
held by Gilbert Stephenson at Harrisburg 
and Altoona brought out the fact that a 
number of trust companies in the central 
part of the State had recently filed interim 
accounts on testamentary trusts and were 
awarded compensation on principal. This 
Committee is particularly interested in hav- 
ing such cases reported to it and we ask that 
you -inform us of all cases of which you 
have knowledge. 
There are three recent cases in Philadel- 
phia County which have not been reported 
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which should be briefly mentioned at this 
time because of their outstanding impor- 
tance. In the Estate of Thomas H. Powers, 
Deceased, the corporate trustee had sold 
real estate over a period of years and 87% 
of the sales were made without the services 
of a broker. The cash proceeds received 
from these sales totalled approximately $5,- 
900,000 and the trustee filed an interim ac- 
count and asked for compensation in the 
amount of $177,000, which was 3% of the 
cash proceeds received from the sale of the 
real estate. The court restated the general 
rul as follows: “A trustee is not entitled to 
commission on the principal of an estate 
until the trust expires or the particular 
trustee’s relation to it ends unless there are 
circumstances of unusual or extraordinary 
character and the trustee has increased the 
estate by great care and skill.” The court 
felt that the circumstances and results in 
this particular estate were such that the 
compensation should be allowed and accord- 
ingly awarded compensation in the amount 
of 125,000. 


In the Estate of Frank S. Evans, claim 
was made “for an allowance of additional 
compensation in the sum of $10,000 for spe- 
cial services in connection with the invest- 


INSTITUTIONAL BOND 
SHARES 
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ment in stock of Ellis Stone & Company, 
Inc. According to written statements of 
services rendered signed by the claimants, 
they participated in the management of the 
corporation mentioned for approximately 
twenty-five years and finally sold the stock 
at a figure that more than doubled the cor- 
pus of the estate. Under all the circum- 
stances, I believe the amount claimed was 
well earned and is entirely commensurate 
with the size of the fund involved. The 
claim is accordingly allowed and directed to 
be paid out of principal.” 

The third case is that of a Trust under 
Deed, established by Rose Clymer, Mar- 
quise de Bryas, under date of December 17, 
1925. The settlor died June 2, 1946 and the 
trust continued for the settlor’s children. 
The accountant claimed $1,250 out of prin- 
cipal as interim compensation for its serv- 
ices to date. The amount so claimed was ap- 
proximately 242% of principal and notice 
that such a claim would be made at the audit 
was given to all parties in interest. While 
no objection was made, no approval of any 
party was obtained. The court stated as 
follows:— “This trust has been well man- 
aged as appears by the Report of the Guar- 
dian-Trustee ad Litem but there are no un- 
usual circumstances which would take it out 
of the rule which now governs the allowance 
of trustee’s commissions. The claim for im- 
mediate commission is dismissed.” 

These three cases warrant the conclusion 
that our lower courts are not likely to allow 
interim compensation unless unusual cir- 
cumstances exist and/or the trustee has con- 
siderably enhanced the estate by particular 
skill. Therefore any relaxation of the rule 
which now governs will probably have to 
come from the Supreme Court. 


No Legislative Action 
HE members were almost unanimous 
in their feeling that it was inadvisable 
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to place the matter of interim compensation 
out of principal before the legislature until 
such time as we have had an opportunity to 
find out whether the courts will relax the 
existing rule governing compensation on 
testamentary trusts. The feeling was quite 
general that proper effort should be made 
to have the courts reconsider their decision, 
rather than ask the legislature to tell the 
courts that they must change their minds. 


There can be little doubt that the impor- 
tant questions concerning the allowance of 
interim and annual compensation on princi- 
pal must eventually reach the Supreme 
Court for final word. In view of the tre- 
mendous increase in the cost of doing busi- 
ness the need for increased and accelerated 
compensation is imperative. This need has 
been recognizd by our neighboring States 
of New York, New Jersey, Delaware and 
Maryland, since trustees are allowed annual 
or interim compensation on principal in 
these states. 


Bank Holds Open House 


OVER ONE HUNDRED lawyers and underwriters 
attended the annual dinner tendered on June 
2 by the First National Bank of New Rochelle, 
N. Y., in the main banking room. Gilbert T. 
Stephenson, Director of Trust Research De- 
partment of the American Bankers Associa- 
tion, discussed “A Will Draftsman’s Objec- 
tives,” under the headings of legal, personal, 
administrative and social. 


Professor Russell D. Niles, Assistant Dean 
of the New York University School of Law, 
spoke on “Professional Training in Estate 
Planning,” describing the purposes of his 
school’s. recently instituted course in this field. 
Professor Niles is Vice Chairman of the Sec- 
tion of Real Property, Probate and Trust Law 
of the American Bar Association. 


INSURED SAVINGS — LIBERAL DIVIDENDS 


Legal for Trust Accounts 


Open an account by mail with — 


GEORGIA’S OLDEST FEDERAL 


FULTON COUNTY FEDERAL SAVINGS & LOAN ASSN. 
Ground floor Trust Co. of Georgia Bld’g 

Atlanta, Georgia 

WILLIAM M. SCURRY, President 
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TRUST SERVICE AT A PROFIT 


Eliminating Free Items and Improving Income Position 


EARL G. SCHWALM 
Trust Officer, Lincoln National Bank and Trust Company, Fort Wayne 


T is fortunate that Indiana does not have 

statutes regulating trust compensation, 
other than that the charges must be ap- 
proved by the court having jurisdiction over 
the estate, trust or guardianship. In the 
case of voluntary trust, of course, the trus- 
tee faces the donor or the beneficiaries. In 
any event the trust institution must be 
careful to know its true cost of operation 
so that it can discuss compensation intelli- 
gently with the beneficiaries or the court if 
such becomes necessary. 


Important state and national committees 
have done a tremendous job of establishing 
rates of compensation based upon income or 
principal, or both, and have given these 
schedules of rates wide publicity through 
our professional publications, The Trust 
Bulletin and Trusts and Estates. There ap- 
pears to be considerable difference among 
the rates established in various trust cen- 
ters which tends to confirm my feeling that 
the local situation has much to do with the 
establishing of compensation. Therefore, 
the State Committee might be presumptive 
in suggesting any particular schedule or ba- 
sis. For that reason I prefer to confine my 
remarks to some of the things other than 
compensation schedules which cause certain 
trust departments to be operated in the red 
or at such a narrow margin of profit as to 
make it difficult to justify the continuation 
of the service. 


Free Services 


WAGER that most of our medium size 
and smaller departments which are not 
profitable are that way not because of the 
schedule of compensation but because of the 
way in which the work is done and because 
of failure to collect for all services rendered. 
Some of the activities that a department is 
called upon to do without compensation are: 
1. Liquidate assets acquired by the bank, 


which includes the outlawed mortgage 
pools. 


2. Operate the safety deposit department. 
From report as Chairman of Committee on Costs and 


Charges, at Trust Conference, Indiana Bankers Associa- 
tion, April 3. 


. Sell and redeem war bonds — if not the 
full responsibility, then at least the solu- 
tion of all of the numerous complicated 
problems arising out of the reissue of 
war bonds. 

. Numerous conferences with the survivors 
of joint accounts, securing Indiana 
waivers and the transfer of the accounts. 

. Discussing investments with bank cus- 
tomers who are not trust customers. 

. Preparing numerous types of tax returns 
for bank customers. 

. Transferring the stock of the bank and 
issuing the dividend checks. 

. Assisting surviving tenants in the trans- 
fer of jointly owned stocks and bonds. 

. Making the inventory of the contents of 
safe deposit boxes of decedents required 
by the Inheritance Tax statute. 

The president of your bank can render 
very valuable service if he will keep the 
trust department from becoming a dumping 
ground for problems of other departments 
of the bank. 

However, in addition to these outside 
reasons, there are many inside reasons oth- 
er than substandard compensation which 





AT INDIANA TRUST CONFERENCE 


Left to right, R. W. Goheen, of South 
Bend, in charge of conference arrange- 
ments; R. Floyd Searer, also of South 
Bend, chairman of the state association’s 
trust committee; and Charles H. Beusch- 
ing, of Ft. Wayne, association president. 
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have to do with unprofitable operation. 
Some of these are: 


. Trust officer not alert to modern oper- 
ational methods. 


. Antiquated procedures for 
management of securities. 


. Lack of sense of public relations. 
. Lack of proper office and vault space. 
. Untrained or inadequate personnel. 


review and 


Improving Income Structure 


NLESS a department can show a 

steady and reasonable growth, it will 
never be able to solve its profit problem by 
increasing its rates of compensation. How- 
ever, we can strengthen the income struc- 
ture by: 

. Eliminating preferential rates to direc- 
tors and officers. 

. Getting the president and other officers 
to forego special rates to good cus.omers 
of the banking department. 

. Eliminating a division of compensation 
with a co-fiduciary or if possible, and 
practicable, eliminating co-fiduciary ac- 
counts. 

. Eliminating old-style fixed or permanent 
fee basis and substituting adjustable com- 
pensation schedules based upon work and 
responsibility involved. 

. Adjusting substandard rates by negotia- 
tion with the beneficiaries. 

. Charging adequate compensation for as- 
sisting surviving tenants in the transfer 
of jointly owned stocks and bonds. 

. Making a separate charge for the oper- 
ation of real estate when it is included 
in certain estates. 

. Eliminating bookkeeping responsibility 
with respect to profit-sharing and pension 
trusts. 

. Minimizing family bickering in the set- 
tlement of estates on many nuisance 
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items and appropriating that time to 
worthwhile activities. 


. Studying and using the recommendations 
of the Trust Division Committee on Oper- 
ations. 


. mproving relations with lawyers, life un- 
derwriters and accountants because they 
can open many doors for you that you 
could not otherwise enter, and you will 
thus be spared considerable expense of 
promoting new business. 


. Using the suggestions in the Guide to 
Trust Fees as a basis for determining 
earnings, expenses and net income. 


13. Establishing a common trust fund where 
it is warranted. 


14. Keeping your president and directors 


trust-minded. 


15. Getting satisfied customers to furnish 


leads for new accounts. 


When you have completed some of these, 
do not be on the defensive with respect to 
trust compensation. We should not be timid 
about charging adequate compensation for 
administering a trust which enable people 
of means to preserve wealth and to elim- 
inate a considerable tax burden by so doing. 
An outstanding authority on trust compen- 
sation has brought to our attention again 
that in fixing fees we must always consider 
the worth of the service to the public and 
that in addition to the cost of furnishing 
the service, there must be a margin of re- 
sponsibility assumed. A schedule which is 
too high will saddle the public with unwar- 
ranted cost and eventually lead to a flow of 
business away from corporate fiduciaries. 
On the other hand, a schedule which is too 
low will cause losses which can wel! lead to 
inferior services and that too will be detri- 
mental. 


A survey of 1,468 estates probated in one 
of our large counties during a five-year pe- 
riod indicates that trust institutions han- 
dled 56% of the estates of $100,000 or more, 
20% of estates from $50,000 to $100,000, 
while acting in the very small number of 
6% of estates from $5,000 to $10,000 and 
5% of estates under $5,000. If the impact of 
taxation is to reduce the size of estates, we 
must be in position to settle estates of what- 
ever size at a reasonable profit to the bank 
and reasonable cost to the beneficiaries. 
Whatever we do about costs and charges, 
let us strive to keep it flexible and in line 
with the real worth of good service to the 
most people. 





KLINE HEADS PENNSYLVANIA 
TRUST SECTION 


IDNEY D. KLINE, president of the 
Berks County Trust Company, of Read- 
ing, was elected chairman of the Trust Com- 
pany Section of the Pennsylvania Bankers 
Association at 
its annual meet- 
ing at the Asso- 
ciation’s conven- 
tion at Atlantic 
City last month. 
He succeeds 
Sterling L. Wan- 
dell, executive 
vice-president of 
the First Na- 
tional Bank, of 

Wilkinsburg. 
Louis W. Van 
Meter, vice-pres- 
ident of Provi- 
SIDNEY D. KLINE dent Trust Co., 
Philadelphia, was named vice-chairman. 
Robert U. Frey, assistant treasurer, Penn- 
sylvania Co. for Banking and Trusts, Phil- 
adelphia, was re-elected secretary for his 

27th term. 


Prudent Man Rule Sidetracked 


ECAUSE of opposition to enactment of 

the Prudent Man Rule, the Committee 
on Trust Investments decided to postpone 
urging such legislation at least until next 
year, it was reported by Clinton L. Keister, 
chairman of the committee and vice presi- 
dent and trust officer of Dauphin Deposit 
Trust Company, Harrisburg. The major ob- 
jection to the rule being its recognition of 
common stocks, the committee is seeking a 
compromise law which, while not legalizing 
common stocks, will nevertheless enlarge the 
field of eligible securities. 

Besides including most corporate bonds 
on investment grade, out-of-State municipal 
bonds and most high-grade listed preferred 
stocks, the measure simplifies the yardsticks 
for determining the eligibility of a particu- 
lar investment, the committee report states, 
adding that within the permitted classes the 
prudent man theory will control to a large 
degree. 


Bills have been introduced to legalize 
bonds of Pennsylvania municipal authori- 
ties and G.I. mortgage loans but the com- 
mittee has given no consideration to them. 

Mr. Kiester referred to the A.B.A. Trust 
Division’s recent publication “Laboratory 
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on Trust Investment Problems” as a help- 
ful guide and the best study of its kind in 
his experience. 


Smaller Trust Departments 


MONG the objectives of the Committee 
on Smaller Trust Departments will be 
to “wake up some of these departments to 
the folly of the split fee racket,” according 
to the report rendered by chairman R. W. 
Steber, trust officer of Warren Bank and 
Trust Company. The committee is making a 
survey of all trust departments in the State 
with $5,000,000 or less in trust assets, on 
the following matters: 
. Dollar amount of trust and bank assets, 
and population in the community 
. Number of personnel, full- and part- 
time 
. Methods of advertising and solicita- 
tion 
. Split fees 
. Is the trust department profitable and, 
if not, what is being done about it. 

On the fourth point, Mr. Steber remarked 
that, while splitting fees is not too serious 
a matter in large departments, it is “a horse 
from quite another garage” in the country 
bank where they do not make much money 


Aoston 
Gund 


TRUSTS and ESTATES—June 1947 


in the first place. If the trust department 
has the know-how and bears all the respon- 
sibility, it should have the intestinal forti- 
tude to say “no.” 

The questionnaire will reveal which de- 
partments are a credit to the business and 
should be helped by the Trust Section even 
though not presently profitable. The others 
should be encouraged—to discontinue the 
trust business, Mr. Steber concluded. 


Association Pension Plan 


HE Committee on Pension Plan Studies 

reported its decision not to recommend 
that the Association administer a pension 
fund. Chairman Bernard C. Wolfe, presi- 
dent of First National Bank of Towanda, 
suggested that individual banks consider 
adoption of a pension plan. 

For this purpose, the committee has made 
available a tabulation of representative 
pension plans together with a descriptive 
letter. The cooperation of Miles Altmose. 
vice president, Fidelity-Philadelphia Trust 
Company, and Towers, Perrin, Forster & 
Crosby, Inc., was acknowledged in the prep- 
aration of this material. 

(Note: The reports of the committees ov 

Operations and Costs and Charges are pre- 

sented in this Section.) 
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CONNECTICUT TRUST CONFERENCE 


NOTHER highly interesting and suc- 
cessful Trust Conference was held by 
the Connecticut Bankers Association at 
New Haven on May 13, under the leadership 
of William G. Cleaver, Chairman of the 
Trust Committee and vice president and 
trust officer, First National Bank and Trust 
Company, New Haven. 


Opening the morning session, Jeremiah 
H. Batholomew, Jr., trust officer of Hart- 
ford-Connecticut Trust Company, reviewed 
trust legislation then pending in the State 
Assembly. A summary of these matters is 
included in the legislation report in the Law 
and Taxes section of this issue. Explanatory 
remarks on three of the major bills were of- 
fered by: 


Robert S. Walker, vice president, Colonial 
Trust Company, Waterbury: common 
trust funds 

Harold E. Rider, president, Stamford 
Trust Company: fee apportionment 

Albert H. Barton, trust officer, Phoenix 
State Bank and Trust Company, Hart- 
ford: nominees. 


COMPLETE 


Speaking on “The International Bank for 
Reconstruction and Development”, Chester 
A. McLain, general counsel of the institu- 
tion, presented salient points on the organi- 
zation and operation of the bank, such as its 
purpose, its membership, capital stock, bor- 
rowing and lending operations. He ex- 
plained that “unless this country is to face 
a serious decline in its export trade, a sub- 
stantial part of the excess of its exports 
over its imports in the next few years must 
be financed by loans... . [and] unless the 
American investor is willing to invest some 
of his savings in foreign lending, he must 
expect to face a decline in the income of his 
domestic investments.” 


The last speaker of the morning, Profes- 
sor Fred R. Fairchild, well known economist 
of Yale University, in his address on “Con- 
trol of Federal Expenditures”, asserted his 
conviction that “the supposed benefits - of 
government spending are an illusion... 
government has no magic power to raise the 
standard of living by spending money.” He 
urged informed citizens and government 
authorities to take effective steps to produce 
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greater order, economy and efficiency in the 
structure of our federal government. 


Relations with Supervisors 


PINING that joint conferences between 

supervisory authorities and trustmen 
are highly desirable and would be mutually 
beneficial, L. K. Elmore, Deputy Commis- 
sioner of Banking, State of Connecticut, re- 
ported to the luncheon session on the results 
of such a conference held with representa- 
tives of the American Bankers Association 
Trust Division last Fall. Four suggestions 
-considered most important and deserving of 
‘the supervisors’ support. These are: 

(1) Work out suggested forms and pro- 
cedures for internal audit and check- 
ing performance especially adapted 
to needs of small trust departments. 


(2) Work out suggested agenda, proce- 
dures, and minutes of trust commit- 
tees for both administration and in- 
vestment reviews of trust accounts. 

(3) Prepare a simple form of trust dock- 
et especially designed for small trust 
departments. 

(4) Work out suggested procedure for 
inspecting and recording inspection 
of real property in trust accounts. 

The idea of selling common trust fund in- 

terests outside of the originating bank re- 
ceived no support from the group, Mr. El- 
more continued. Although the supervisors 
present unanimously agreed with the desir- 
ability of extending the use of the common 
trust fund, they felt that they could not very 
well recommend it, as this is in the province 
of management and as its successful use is 
tied up closely with the quality of invest- 
ment management. However, the Connecti- 
cut State Banking Department has long fa- 
vored the common trust fund idea and sup- 
ported enabling legislation. 


C. F. Jacobsen 
President 
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Acknowledging that trustmen have recog- 
nized the effect of the new deal philosophy 
on trusts and estates by endeavoring to 
reach the small estate, personal trust and 
agency business, Mr. Elmore remarked that 
this approach treats with the result rather 
than the cause. He urged trustmen militant- 
ly to contest and counteract this ideology 
“through the championing of the homespun 
virtues of thrift, industry and planning for 
the future that have made this country 
great.” This technique should be made a 
basic plank in the trust new business and 
advertising platform, he concluded. 


Question Box 


HE .afternoon session was, as in the 

past, devoted to a question-box period, 
presided over by Harold G. Welch, vice 
president and trust officer, The New Haven 
Bank, N.B.A. The panel consisted of: 

Trust Administration: Edward G. Arm- 
strong, vice president, Union & New 
Haven Trust Company. 

Trust Investments: Foster G. Woods, 
Trust Investment Officer, Colonial 
Trust Company, Waterbury 

Public Viewpoint: Gene Tunney, presi- 
dent Stamford Building Company 

Legal Aspects: William B. Gumbart, at- 
torney, Gumbart, Corbin, Tyler & 
Cooper, New Haven 

The Question Box Period brought forth 

considerable discussion on how the cor- 
porate trustees can improve their com- 
munications and relationships with a 
broader section of the public. Gene Tun- 
ney stated his belief that the trust compa- 
nies could better their public relations and 
business prospects by making available to 
prospective clients useful, understandable 
and authoritative information on estate 
and trust topics. 








R. P. Hollingsworth 
Trust Officer 
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OPERATING A TRUST TICKLER 


GEORGE C. ROBINSON 


Chairman, Committee on Trust Department Operations, Pennsylvania Bankers Association; 
Trust Operations Officer, Fidelity-Philadelphia Trust Co. 


HEN this Committee was organized 

three years ago, it was decided to fol- 
low the practice of providing the members 
of this Association with tangible aids in 
the administration of fiduciary business. 
We did not feel that the mere rendering of 
reports at the semi-annual meetings of the 
Trust Section would afford adequate dis- 
semination of operating procedures and, 
for that reason, formulated the policy of 
issuing printed forms to assist corporate 
fiduciaries in the performance of their du- 
ties. The fundamental idea was to elevate 
and maintain the quality of our fiduciary 
services at a high level, for the mutual 
benefit of trust institutions and the public 
which they serve. 


This Committee met on several occasions 
with the supervisory authorities in order 
to ascertain whether there were any weak- 
nesses in trust operations which could be 
strengthened. The supervisory authorities 
offered several suggestions, with emphasis 
on the need for better docket records. This 
Committee then devised a set of docket 
forms which are now used in many trust 
departments in Pennsylvania. 


This Committee then devised a form for 
the review of trust investments, which is 
also used in a large number of trust de- 
partments; not only in Pennsylvania but, 
also, in other states. 


Our next project was the preparation of 
From report at Pennsylvania Bankers Association meet- 
ing, Atlantic City, May 22. 


an “Administrative Check Sheet” on which 
we listed fifty-five essential steps in the 
administration of decedents’ estates. 


A complete manual of trust department 
operations would, if ever completed, re- 
semble the combined Greater New York 
telephone directories, plus. For this rea- 
son, the Committee decided against the 
idea of preparing a manual. Realizing, 
however, the advantages of standard pro- 
cedures, the Committee decided to prepare 
a series of “Suggestion Memos,” to be 
placed in three ring binders. As they ac- 
cumulate, we will have something resem- 
bling a manual of operations. We have 
chosen the subjects for these suggestion 
memos with care, because we want them to 
be adaptable to all trust departments, re- 
gardless of size, and on matters of greatest 
importance. 


Suggestion Memo number 1, sets forth a 
“Procedure for Operating a Trust Tick- 
ler.” It provides a rather complete descrip- 
tion of a tickler system, such as is neces- 
sary in the proper operation of a trust de- 
partment. 


Suggestion Memo number 2 is a “Proce- 
dure for Preparation of Inventories and 
Appraisements.” 


Suggestion Memo number 3 tells how to 
avoid the preparation and filing of income 
accountings. It is based on the practice 
followed in Philadelphia County. 


[Ed. Note: These Memos will be printed in subsequent 
issues. ] 
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PERSONNEL CHANGES IN TRUST INSTITUTIONS 


ARIZONA 


Phoenix—Hugh C. Gruwell, executive vice 
president of FIRST NATIONAL BANK, was 
elected president to succeed the late Henry 
J. Coerver. 


CALIFORNIA 


Bakersfield & Glendale—Ralph C. Hinderlit- 
ter succeeds Robert C. Carlson as head of 
Bakersfield Trust District of BANK OF 
AMERICA, the latter being transferred to 
Glendale main office. Richard L. Taylor was 
named assistant trust officer to aid Mr. Hin- 
derlitter. 


Los Angeles—CALIFORNIA TRUST CO. 
elected F. K. Pollitt an assistant trust officer; 
C. J. Fuglaar, treasurer; J. T. Matushek and 
F. J. Boulton, assistant secretaries; G. F. 
Rennie, assistant auditor. 


Oakland — 
CENTRAL 
BANK elected as 
president, Dunlap 
C. Clark, succeed- 
ing Frank N. Bel- 
grano, Jr., who 
resigned to ac- 
cept the _ presi- 
dency of the First 
National Bank, 
Portland, Oregon. 
Mr. Clark as- 
sumed his new 
duties June 16. 
He is a member 
of the executive 
committee of the 
National Bank 
Division, American Bankers Association, chair- 
man of the Federal Legislation Committee of 
that division and a chairman two terms of the 
Public Relations Committee of the Michigan 
Bankers Association. 


DUNLAP C. CLARK 


FLORIDA 


Palm Beach—Walter A. Paxton became a 
trust officer at the FIRST NATIONAL BANK 
IN PALM BEACH. He was formerly treasurer 
of the Berkshire Life Insurance Co. there. 


IOWA 


Des Moines—BANKERS TRUST CO. an- 
nounced the election of B. K. Kauffman 
(founder of the bank 30 years ago and recently 
president) as chairman of the board. He is 
succeeded by James W. Hubbell. Scott C. Pid- 
geon becomes executive vice president. 


KENTUCKY 


Louisville—Olin C. Peeler resigned as trust 
officer of KENTUCKY TRUST CO. 


MASSACHUSETTS 


Fall River—B. M. C. DURFEE TRUST CO. 
elected Norman J. Altenbrand as assistant 
trust officer. He was with the Bank of New 
York 20 years, mostly in the trust depart- 
ment. 


MISSOURI 


St. Louis — MERCANTILE-COMMERCE 
BANK & TRUST CO. appointed Edward R. 
Bradley an assistant trust officer. 


NEVADA 


Las Vegas—L. Lucey, elected assistant trust 
officer of the FIRST NATIONAL BANK, was 
formerly with the trust department of the 
American National Bank & Trust Co., Chicago. 
He is a graduate of University of Michigan 
and John Marshall Law School, Chicago. 


NEW YORK 


New York—Recent changes at MANUFAC- 
TURERS TRUST CoO. were as follows: Henry 
C. Von Elm named chairman of the board; 
Harvey D. Gibson, who has been president and 
chairman of the board, remains as president; 
Horace C. Flanigan, vice president, elected 
vice chairman of the board of directors; 
Charles C. Clough, former vice president and 
comptroller, elected administrative vice pres- 
ident; Harry C. Kilpatrick, vice president, 
made assistant to the president; Raymond C. 
Deering elected comptroller; Joseph M. Voll- 
mer, William S. Vanek and Michael J. Burke, 
promoted to vice presidents; Ernest L. Hall, 
of the real estate and mortgage management 
department, elected assistant vice president. 


New York—The TITLE GUARANTEE & 

TRUST CO. announced the election of Reg- 
inald T. Cole as vice president. Formerly 
cashier of the Howard National Bank & Trust 
Co., Burlington, Vermont, Mr. Cole also served 
from 1941 to 1943 as Commissioner of Banking 
and Insurance in Vermont. In leaving his 
native state, Mr. 
Cole vacates a 
number of im- 
portant positions, 
including the 
chairmanship of 
the National 
Bank Division of 
the Vermont 
Bankers Associa- 
tion. 


Rochester—The 
newly created 
title of Trust Ad- 
ministrator was 
conferred upon 
Elizabeth M. 


Vogel by the LIN- ELIZABETH M. VOGEL 





LIBERAL PRICES PAID 
RELIABLE FOR 40 YEARS" 
ESTATES APPRAISED 


COLN ROCHESTER TRUST CO. Miss Vogel 
has been with the Lincoln Rochester since 
1944, and prior to that was with the Central 
Trust Co. of Rochester for 16 years. 


NORTH CAROLINA 


Winston-Salem—At the WACHOVIA BANK 
& TRUST CO., Richard G. Page, Jr., was 
promoted to assistant trust officer. 


OHIO 


Dayton—THIRD NATIONAL BANK @& 
TRUST CO. appointed Emerson H. Landis to 
the newly created post of director of public 
relations. Mr. Landis recently resigned as Sup- 
erintendent of Dayton Schools. 


OKLAHOMA 


Ada—FIRST NATIONAL BANK elected P. 
A. Norris, Jr., as president to succeed the late 
Frank C. Norris; John C. Norris, executive 
vice president and trust officer, assumes active 
management of the bank. 


OREGON 


Portland— 
Frank N. Bel- 
grano, Jr.,  be- 
came president of 
the FIRST NA- 
TIONAL BANK 
to succeed E. B. 
McNaughton, who 
became chairman 
of the board. Re- 
cently he resigned 
as president of 
the Central Bank, 
Oakland, Cal. For- 
merly a vice pres- 

' ident of the Bank 

of America, Mr. 

Belgrano was na- 

FRANK N. BELGRANO, JR. tional commander, 


in 1934 and 1935, of the American Legion. 
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PENNSYLVANIA 


Meadville—John D. Bainer succeeds the late 
John E. Reynolds as president and trust officer 
of the MERCHANTS NATIONAL BANK & 
TRUST CO. 


Philadelphia—CENTRAL PENN NATION- 
AL BANK elected Archie D. Swift as chair- 
man of the board, Casimir A. Sienkiewicz as 
president and a director, effective June 30. Mr. 
Swift has been president since 1929 and has 
spent 55 years in the banking business. Mr. 
Sienkiewicz, vice president of the Federal Re- 
serve Bank of Philadelphia for over 27 years, 
had charge of public relations activities, con- 
sumer credit and research department. He 
pioneered in devising a new measurement of 
current industrial activity which was the first 
regional index of its kind in this country. One 
of his major contributions in the field of bank- 
ing and credit has been an original analysis of 
bank assets, particularly member bank invest- 
ments. 


Philadelphia — 
Stanley W. Cous- 
ley has been pro- 
moted from sen- 
ior vice president 
to president of 
the FIDELITY- 
PHILADEL- 
PHIA TRUST 
CO., succeeding 
Marshall S. Mor- 
gan, who retired, 
but continues as 
a director. Mr. 
Cousley’s_ entire 
employment has 
been with the 
company in all 
departments of 
the bank, and he has been in charge of both 
the real estate and the trust departments. 
Elected a vice president in 1929, Mr. Cousley 
became a member of the board in 1941 and a 
senior vice president in 1945. He is also a mem- 


STANLEY W. COUSLEY 
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ber of the Pennsylvania Bar and civic associa- 
tions. 


Erwin A. Steubner, formerly vice president 
of the Fidelity-Philadelphia Trust Co., has 
become associated with Kidder, Peabody & Co., 
in charge of statistical and research depart- 
ment. 


TENNESSEEE 


Chattanooga — AMERICAN TRUST & 
BANKING CO. elected Will L. Harris an as- 
sistant vice president in the trust department; 
promoted Walter Hoyle to assistant vice pres- 
ident. Mr. Harris had been chief examiner for 
the Insurance Department of the State of 
Tennessee for 10 years, after which he was 
with the Volunteer State Life Insurance Co. 
as a vice president and director. 


TEXAS 


Dallas—Jordon C. Ownby, vice president in 
charge of advertising at the FIRST NATION- 
AL BANK, has added to his staff to assist 
him on public relations and advertising, Ray 
D. Barrett, formerly director of advertising 
and public relations for the Southland Life 
Insurance Co., and a member of Dallas Adver- 
tising League. 


San Antonio—Edmund B. Pigeon was elected 
a trust officer of FROST NATIONAL BANK, 
where he will specialize and have responsibility 
for the institution’s trust investment analysis. 
He is a former assistant secretary of the Con- 
tinental Bank & Trust Co., New York City, 
doing investment research work. 
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WASHINGTON 


Seattle—Reno P. Ranson has been elected 
vice president, increasing his responsibilities 
as trust officer at the SEATTLE-FIRST NA- 
TIONAL BANK, in which capacity he served 
at the main office since May 1943. He came 
from Dayton, Ohio, where he was in charge of 
the trust department of the Third National 
Bank & Trust Co., and prior to that was with 
two Cleveland trust companies following grad- 
uation from the Law School of the University 
of Michigan. 


BERMUDA 


Hamilton—After more than ten years as 
trust officer of the BANK OF BERMUDA, 
LTD., George A. Kinney is retiring on June 
30th. Mr. Kinney is well known in the Ameri- 
can trust field, having formerly been with the 
Chase National Bank of New York. 


ENGLAND 


London—GUARANTY TRUST CO. of New 
York announced the appointment of Arthur T. 
Peterson as Joint Manager of the main London 
office at 32 Lombard Street. 


Toledo, Ohio—Commerce Guardian Bank has 
been converted into a Federal institution, to 
be known as the COMMERCE NATIONAL 
BANK OF TOLEDO. 


Anchorage, Alaska—Trust powers under the 
Federal Reserve Act were granted May 1 
to THE FIRST NATIONAL BANK. 


THE FIRST HATIONAL BANK ORCHESTRA 


The First National Bank of Chicago orchestra and choral club, on May 15, 


presented an “Evening of Music” 


in Orchestra Hall to an audience of about 


3,000, consisting of officers and employees of the bank and their friends. The 

selections ranged from religious to popular. The bank’s choral group and 

orchestra were organized in 1929 and 1931 respectively. Each group practices 

cone evening a week on their own time, and sing and play purely for their own 

enjoyment. Many of the members have been with the organizations since they 
were founded. 
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CURRENT FEDERAL 


TAX NOTES 


SAMUEL J. FOOSANER 


Counsellor at Law, Newark; Special Tax Lecturer at New York 
University, University of Miami, Rhode Island State College, 


Income Tax 


Beneficiary-parent not taxable on portion 
of income used for support of her children 
where indenture required use for this pur- 
pose. Taxpayer’s parents created trust for 
their daughter to provide support and other 
income amounts for her and sums for edu- 
cation of taxpayer’s children. Income re- 
maining after taxpayer’s support and 
amount expended for education of her chil- 
dren was payable to taxpayer. Portion of in- 
come of trust was spent for education of 
taxpayer’s son, but Commissioner deter- 
mined determined that beneficiary-parent 
was taxable on entire amount of trust in- 
come. HELD: Taxpayer is not taxable on 
the amount used for her son’s education 
since the son was entitled to part of the in- 
come, under the trust indenture. As to this 
part, it could not be said that taxpayer had 
unencumbered control. Nor was it shown 
that amount actually expended for the son’s 
education exceeded amount which taxpayer 
could have been compelled to provide. Agnes 
K. May v. Comm., 8 T.C. No. 97, April 22. 

Contribution to key man trust which did 
not qualify under Section 165 includible in 
employee’s income. Taxpayer was salaried 
vice president of Nash-Kelvinator Co. He 
and three other vice presidents were made 
beneficiaries under an employees’ trust cre- 
ated to provide additional compensation to 
certain officers and key employees for year 
1941. In that year, $20,000 was contributed 
under plan for benefit of taxpayer. Trust 
provided that if taxpayer left company’s 
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employ of his own accord, he would be en- 
titled to only one-half of amount contributed 
for him. Commissioner asserted that entire 
$20,000 was includible in taxpayer’s in- 
come. HELD: Trust did not create pension 
plan within purview of Section 165 of In- 
ternal Revenue Code. Only half of $20,000 
was currently includible in taxpayer’s in- 
come, however, since other half was forfeit- 
able. Perkins v. Comm., 8 T.C. No. 119, 
May 14. 


Estate not relieved of transferee liability. 
Decedent was principal stockholder of cor- 
poration which was in liquidation. Adminis- 
trator received proceeds of assets distribu- 
ted in liquidation. Thereupon, he disbursed 
these proceeds in discharge of various 
claims against corporation and in payment 
of priority claims against estate including 
a small amount for social security taxes. 
Commissioner took the position that the es- 
tate, as recipient of the corporation’s assets, 
was liable for its taxes on transferee basis. 
HELD: Transferee liability was properly 
asserted. Notice by the Commissioner of 
taxes due was not necessary. With excep- 
tion of social security taxes, transferee 
could not show that debts of transferor 
which transferee paid were equal, or great- 
er, in priority. Administrator himself could 
not be held liable in this proceeding since 
deficiency notice was not addressed to him 
individually. Estate of McKnight v. Comm., 
8 T.C. No. 100, April 23. 


Estate allowed deduction for income per- 
manently set aside for charity. Decedent’s 
will gave 5/20ths of residue directly to cer- 
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tain charities and provided for testamentary 
trust of remaining 15/20ths. Income was to 
be paid to such of decedent’s relatives 
(within certain limitations) as, in judgment 
of trustees, were in need of financial help. 
Any income not distributed was to be added 
to corpus. At the end of ten years entire 
amount in trust was to devolve to named 
charities. Commissioner allowed deduction 
only for income attributable to the 5/20ths 
bequeathed directly to charity. HELD: Es- 
tate is entitled to deduction for entire in- 
come. Income with respect both to the 
5/20ths and the 15/20ths was permanently 
set aside for charity under terms of will. 
Glover v. Maloney, U.S.D.C., Ore., Civil No. 
3149, March 4. 


Gain on exchange of municipal bonds tax- 
able since reorganization provisions do not 
apply to municipal corporations. Among as- 
sets of a revocable trust created by taxpayer 
were certain bonds of City of Philadelphia. 
Pursuant to rights under refunding plan, 
old bonds were ‘exchanged, along with fee 
of one per cent of face value of bonds, for 
new bonds which were the same in all re- 
spects except for maturity and call dates 
and fact that interest rate had been low- 
ered. Market value of new bonds exceeding 
that of old bonds, Commissioner sought to 
impose capital gains tax. Taxpayer claimed 
there was no tax due since bonds received 
were substantially identical with bonds sur- 
rendered. He also claimed that the ex- 
change was non-taxable as being pursuant 
to a reorganization. HELD: Differences be- 
tween old and new bonds were not insignifi- 
cant. They had different market values. Re- 
organization provisions were inapplicable 
since taxpayer could have no proprietary in- 
terest in municipal corporation, and thus 
could not meet “continuity of interest” re- 
quirement which has been read into statute 
by Supreme Court. Emery v. Comm., 8 T.C. 
No. 112, May 7. 


Subsequent change in law does not ren- 
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der beneficiaries subject to additional tax. 
Prior to 1938, it was clear under Pennsy]l- 
vania law that carrying charges on unpro- 
ductive realty were chargeable against 
trust income rather than principal. Trustee 
of trust under which taxpayer is beneficiary 
followed this rule. During years 1938 to 
1945, decisions on this point were in con- 
flict and not entirely decisive. Commissioner 
took position that these expenses were 
chargeable to principal and therefore, that 
taxpayer had received additional amounts 
which were consequently taxable to him. 
HELD: Amounts in question were not “dis- 
tributable income” under old Pennsylvania 
rule. During taxable years ‘involved, all 
taxpayer had was possibility of forcing 
trustee to abandon old rule. This did not 
constitute sufficient basis for taxing 
amounts used for carrying charges on un- 
productive realty to beneficiary taxpayer. 
Hudson v. Comm., 8 T.C. No. 109, April 30. 


Trust not subject to Clifford rule. Hus- 
band transferred certain property to him- 
self as trustee. His wife was to receive $800 
a month and he was to receive any monthly 
income in excess of $800. He had power to 
control investments and, upon ultimate dis- 
tribution, was also entitled to principal in 
excess of $200,000. Entire income of trust 
was payable to survivor of grantor and his 
wife. Wife commingled in one bank account 
money received from trust and from her 
husband. She paid household expenses from 
this account. HELD: Husband is not tax- 
able on income. Those rights which he re- 
tained were not equivalent of ownership. 
Trust was valid and not within scope of 
Clifford case. Anderson v. Comm., 8 T.C. No. 
106, April 30. 


Retroactive reformation of trusts by 
State court does not affect prior years for 
tax purposes. Taxpayers formed a partner- 
ship on December 29, 1939. Three days later 
they each created trusts for their children, 
transferring fractional interest in the part- 
nership to these trusts. No distributions of 
either income or corpus were made in 1940 
or 1941. In 1942, children proceeded in lo- 
cal court and obtained approval of reformed 
trust instruments effective “as of January 
2, 1940”. Tax Court approved taxation of 
entire partnership income to taxpayers on 
basis of Clifford case. Tax Court refused to 
consider trusts as revised. HELD: Under 
original trust instruments taxpayers could 
adjust their salaries as they saw fit and thus 
syphon off any profits available. Tax Court’s 
conclusion that arrangements did not effect 
change in taxpayers’ economic status was 





not unreasonable. Retroactive court decree 
was of no effect on prior years, since income 
tax liability depends on events as they ac- 
tually. happened. LHisenberg v. Comm., 
C.C.A.-3 Nos. 9139, 9140, April 22. 


Basis for-determining ‘gain on property ac- 
cepted in lieu of bequest. Will provided that 
taxpayers were to receive proceeds of sale 
of certain real estate after $7,000 bequest 
to charity. Property was held by executors 
for a number of years and then transferred 
to a corporation, stock of which was issued 
to taxpayers in lieu of rights under the 
will. At decedent’s death, property had value 
of approximately $66,000. When transferred 
to corporation, it had value of approximate- 
ly $135,000. On liquidation of corporation, 
taxpayers received amount equal to value 
of property when transferred to corpora- 
tion. Commissioner sought to impose capi- 
tal gains tax on basis of value of property 
at decedent’s death. HELD: For taxpayers. 
Increase in value of property between date 
of decedent’s death and transfer to corpora- 
tion represented gain taxable to the estate. 
When taxpayers accepted corporate stock 
in satisfaction of their rights, it was an 
exchange, and estate was taxable at that 
time on any gain or loss. Taxpayer’s basis 
is $128,000, the value of the claim surren- 
dered in exchange, reduced by $7,000 pay- 
able to charity. Brinckeroff v. Comm., 8 T.C. 
No. 118, May 14. 


Estate Tax 


Value of undivided interest in realty. De- 
cedent left undivided one-seventh interest 
in some real proprty. Commissioner in- 
creased its value for estate tax purposes 
over amount at which it was _ reported. 
HELD: In arriving at figure considerably 
below that of Commissioner, court was per- 
suaded by testimony of taxpayer’s witness 
that value of an undivided one-seventh in- 
terest of entire property was less than one- 
seventh of its total value. Estate of Eggles- 
ton v. Comm., T.C. Memo., April 17. 


Joint property in community property 
state includible in gross estate. At time of 
marriage, decedent’s wife gave her husband 
$1,000 to start produce business. Enterprise 
was successful and at decedent’s death he 
held real estate and bank accounts in the 
joint names of himself and his wife. Shortly 
after marriage, decedent’s wife had engaged 
in real estate business. She, too, was suc- 
cessful, and at decedent’s death had consid- 
erable separate property. That portion of 
consideration contributed by the wife for 
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property jointly held was derived from 
funds in which her separate and community 
property were commingled. Commissioner 
included entire value of jointly held’ prop- 
erty in husband’s estate. HELD: While the 
facts evidence contributions by the surviv- 
ing spouse, she failed to establish clearly 
what proportion of property, resulting in 
acquisition of joint property, originally be- 
longed to her or had been acquired by her 
for full and adequate consideration. In ab- 
sence of such showing, entire value of joint- 
ly held property was includible in decedent’s 
gross estate. Estate of Heidt v. Comm., 8 
T.C. No. 111, May 6. 


Land of restricted Indian exempt from 
Federal estate tax but royalties held taz- 
able. Decedent was full-blooded, restricted 
Indian. Superintendent of Five Civilized 
Tribes of Indians brought suit against 
United States to collect estate taxes assessed 
and paid as result of inclusion in decedent’s 
estate of certain land and oil and gas royal- 
ties accrued prior to April 26, 1931. As of 
latter date, all royalties were made taxable 
by specific provision in statute. HELD: 
Land was not only exempt from direct taxa- 
tion but also from excise taxes upon its 
transfer at death. This interpretation was 
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based upon rationale of Supreme Court de- 
cision involving state death tax. However, 
royalties were includible in gross estate. 
Estate of Punskee Field v. United States, 
U. S. Court of Claims No. 46964, May 5. 


Where decedent’s power to make distri- 
butions was limited, trust property not in- 
cludible in estate. Decedent created two 
substantially identical trusts for respective 
families of his sons. As trustees, he and his 
two sons had absolute power to use any or 
all of year’s income for benefit of the son or 
his issue, to extent that they determined dis- 
bursements were necessary to maintain 
beneficiary and his family in comfort and 
in accordance with his station in life. Ex- 
clusive of this provision, trustees were to 
accumulate income and add it to principal. 
They were also empowered to use principal 
in event any beneficiary should suffer ill- 
ness or financial misfortune. Decedent died 
in 1936. There had been no use of principal. 
Commissioner included two trusts in dece- 
dent’s gross estate on ground that decedent 
had power to alter, amend or revoke trust 
and that transfers were to take effect in 
possession or enjoyment at or after death. 
HELD: Trusts were not includible. Trus- 
tees’ powers to make distributions were gov- 
erned by determinable standards and power 
to use principal was conditioned on contin- 
gencies which had not happened. No interest 
of any beneficiary was enlarged or matured 
by decedent’s death. Estate of Jennings v. 
Collector, C.C.A.-2, No. 116, April 14. 


Remote contingent power to appoint 
among members of a restricted class does 
not render principal includible in decedent’s 
estate. Prior to 1931, decedent created two 
trusts under which he retained life estate 
and served as one of three trustees. Remain- 
ders were payable to decedent’s children or 
their issue, at such times and in such shares 
as decedent and his wife in first trust, or 
decedent alone in second trust, should ap- 
point. In default of appointment, remain- 
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Powers of Appointment 


H.J.R. 210, passed by the House on 
June 5, would extend to July 1, 1948, 
the grace period for tax-free release of 
powers of appointment. 


ders were to devolve to children at certain 
stated times. The powers of appointment 
were exercised. Legal effect of exercise of 
powers and terms of trust instruments were 
agreed by taxpayer and Commissioner to 
be such as to leave decedent with remaining 
power of appointment in event all children 
of his first and second marriages and their 
issue predeceased him, and in such event, 
such remaining power could be exercised 
only in favor of such other children as 
might be born to him in a subsequent mar- 
riage. HELD: Trusts were not includible 
in decedent’s gross estate. (Reserved life 
estates were disregarded since trusts were 
created prior to 1931.) As for decedent’s 
remote, contingent, restricted power, as 
above described, it was not equivalent to 
possibility of reverter. In order to be able 
to hold trust property includible in his es- 
tate, decedent would have had to retain 
some control more directly beneficial to him. 
Comm. v. Estate of Singer, C.C.A.-2, No. 
173, April 15. 


Profit-Sharing under Wage Law 


COMPANY made monthly payments to 
its employees of 25% of its profits after 
deduction. for interest on borrowed money. 
This profit-sharing arrangement was enter- 
ed into pursuant to a collective bargaining 
agreement between the company and its em- 
ployees. The profit payments were in addition 
to the regular hourly rates of pay for the 
various classifications of employees. In com- 
puting overtime paid, the company did not 
include the profit payments in the “regular 
rate.” The Circuit Court of Appeals for the 
Sixth District held that the company had 
violated the overtime provisions of the Fair 
Labor Standards Act of 1938. Walling v. Wall 
Wire Products Company, March 17, 1947. Cer- 
tiorari denied by Supreme Court May 19, 1947. 
There was no pension plan under Section 
165 of the Internal Revenue Code. This was 
merely a bonus arrangement and constituted 
a part of the employees’ regular wages, even 
though the exact amount payable to the em- 
ployees was not known at the time they per- 
formed the work. 

The above decision tends to offer another 
meritorious reason for the qualifying of profit. 
sharing plans under Section 165 of the In- 
ternal Revenue Code. 





RECENT LEGISLATION AFFECTING 
ESTATES AND TRUSTS 


California 


S.B. 714: Enacts a Common Trust Fund stat- 
ute. Applies to revocable or irrevocable fiduci- 
ary relationships already established or to be 
established. Requires each participant in the 
fund to include in its tax return its proportion- 
ate share of the capital gain or loss and ordi- 
nary net income or loss of the fund, whether 
or not distributed or distributable. Excludes 
gain or loss by the fund through admission or 
withdrawal of a participant. Provides for ad- 
justment of gain or loss to withdrawing par- 
ticipant. Requires company’s return to have in- 
formation identifying the participants and 
their proportionate share in the net income. 
The Corporate Securities Act shall not apply 
to the fund. Signed May 22, 1947. 


Colorado 


S.B. 232: Provides for reciprocal gift tax 
exemption for gifts to educational and religious 
institutions outside the state. 


S.B. 386: Permits an estate to lease hotel 
property, or real estate upon which a hotel 
is about to be constructed. 

H.B. 239: Eliminates giving notice to cred- 
itors if administration is commenced more than 
one year after death; increases fee of court 
appraisers. 

H.B. 255: Taxes inheritance. of co-owner- 
ship bonds and joint bank accounts on basis 
of decedent’s contribution instead of on basis 
of number of joint owners; provides that in- 
heritance taxes shall cease to be a lien after 
15 years. 

H.B. 788: Removes minority disability of a 
veteran and his spouse for purposes of Ser- 
vicemen’s Readjustment Act. 

H.B. 556: Permits testamentary trustee, 
with approval of court, to charge part of its 
annual fee to principal; provides that a will 
executed in contemplation of marriage is not 
revoked by marriage; provides that an instru- 
ment executed like a will, even though not a 
will, can revoke a will; permits proof of a 
will where it is lost, destroyed or otherwise 
unavailable; clarifies application of foreign 
will section to non-residents only; reduces the 
two year period of subjection to debts without 
administration to one year; makes will incon- 
testable one year after admission to probate 
and limits persons entitled to contest; permits 
payment of debts under $25 without filing of 
claim. 

H.B. 674: Places the age of testamentary 
capacity at 18, instead of 17 for personal 
property and 21 for real property. 

H.B. 750: Continues permanently the war- 
time powers-of-attorney law for members of 
the armed forces. 


Connecticut 


S.B. 124: Allows trustees to take 50% of 
their annual fees from principal. 

S.B. 406: Enacts the Code of Banking Law. 

H.B. 249: Authorizes investment in common 
trust funds where the instrument does not 
specifically grant investment authority, and 
eliminates requirement of specific authority to 
invest in common fund under instruments ef- 
fective prior to October 1, 1945. 

H.B. 282: Permits the nominee registra- 
tion of securities held by corporate fiduciaries. 

H.B. 293: Allows fiduciaries to make their 
own distribution. 

H.B. 362 (sub.): Provides for compromise 
or arbitration between State Tax Commis- 
sioner and other State tax authorities on dis- 
putes as to domicile for death tax purposes. 

S.B. 109: Removes $1,000,000 limit on com- 
mon trust funds and raises individual trust 
limit to $50,000. " 

S.B. 113: Exempts pension trusts from tax. 





Common Trust Funds 
now legal in California 


Bank of America offers a new service of 
particular importance to the creators and 
beneficiaries of medium-sized and smaller trusts 


a Warren has just signed a bill which authorizes 


trust companies and banks or other corporations with trust 
powers in California to establish Common Trust Funds. The bill 
will become effective early this fall, and at that time Bank of Amer- 
ica will put a Common Trust Fund into immediate operation. 


Common Trust Funds have been highly successful in other 
states for many years. Here is how they operate. Funds from many 
trusts handled by the Bank are combined in a single, large fund, 
which is converted into a wide variety of investments, including 
bonds and preferred and common stocks. Each individual trust — 
large or small — retains its identity, but owns its proportionate 
share in the common fund, and participates in the very broad 
diversification of investments. This increased diversity, in most 
cases, provides greater protection of principal and greater sta- 
bility of income. 

If you need to provide for the education of your children, for 
the security of dependents, or for the conservation of your estate, 
you are urged to discuss setting up a trust with Bank of America. 
Complete information is available at any branch on how our 
Common Trust Fund may benefit your family in greater measure 
than ever before possible. 


Advertisement published by Bank of America 
throughout California on day after Governor 
signed law last month. 





Delaware 


H.B. 165: Removes rights of after-born chil- 
dren to intestate share where testator provides 
that such birth shall not affect the will. 


H.B. 166: Permits release of power of ap- 
pointment and validates releases recorded prior 
to enactment. 


Idaho 


S.B. 9: Provides for petition of surviving 
husband or one claiming under him to establish 
interest in community property where wife 
dies intestate. 


Minnesota 


Ch. 519: Amends section 291.27 of Minn. 
Statutes to prevent personal liability of repre- 
sentative after discharge for property omitted 
from inheritance tax return. 

Ch. 597: Exempts profit sharing and pension 
trusts from rule against perpetuities. 


North Carolina 


Ch. 112: Amends section 28-83 of the Gen- 
eral Statutes, relating to conveyance of lands 
by heirs within two years of death, to include 
those made after filing of final account by 
executor or administrator with consent of 
court. 

Ch. 596: Provides for clerk’s examination 
and certification of guardian’s investment and 
bank statements. 

Ch. 832: Provides for succession to or in- 
heritance of real property by and between 
adopted children and adoptive parents; allows 
legitimized children to inherit and succeed to 
realty of parents. 


Ch. 879: Provides similarly as a personalty. 


Ch. 921: Provides for the administration 
of estates of missing persons. 


Ch. 1016: Adopts Uniform Simultaneous 
Death Act. 


North Dakota 
H.B. 162: Includes term “legatee” in lapse 
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statute relating to devises to childreen or rela- 
tives. 


Pennsylvania 


Act 37: Enacts the Intestate Act. 
Act 38; Enacts the Wills Act. 
Act 39: Creates the Estates Act. 


(An article analyzing these three statutes 
will be published next month.) 


Rhode Island 


H.B. 711: Adopts the Uniform Simultaneous 
Death Act. 


South Carolina 


S.B. 262: Permit investment of trust funds 
in banks at current savings bank interest or in 
preferred or common stock of any corporation 
provided that in the latter case there shall 
have been dividend payments for the last ten 
years and the stock is listed on a national 
exchange; the amount so invested in any one 
corporation shall not exceed 5% of the corpus 
or in the aggregate 30% thereof; prohibits 
investments in corporations in which fiduciary 
or relative within third degree is interested. 


A. 62: Amends statutory power to sell per- 
sonal property of decedent to include cases 
where direction, power, or authority to sell is 
conferred upon the executor by the will. 


Trust Advertising Bills Tabled 


BILLS TO LIMIT OR PROHIBIT the right of Massa- 
chusetts corporate fiduciaries to advertise or 
solicit for business have been disposed of so far 
as the current legislative session is concerned. 
The Committee on Legal Affairs, which heard 
these matters, recommended that they be stud- 
ied again by the Committee with a report to be 
made to the next Legislature of its recommen- 
dations. The Joint Committee on Rules, to 
which this recommendation was referred, made 
a report that the study should not be made. 
On May 28, the Senate supported the report 
of the Joint Committee on Rules. 
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NOTES ON CURRENT LITERATURE 


BOOKS 


Taxation for Prosperity | 


RANDOLPH E. PAUL. Bobbs-Merrill Company, In- 
dianapolis and New York, 448 pp. $4.00. 


The former General Counsel of the Treasury 
Department presents a comprehensible picture 
of today’s tax problems. About one-third of 
the volume deals with the historical develop- 
ment from the first invalid income tax to our 
modern tax variations brought about by the 
necessity for a source of revenue and for a 
dam in the stream of avoidances and evasions. 
For the man who pays these taxes this offers 
a basis for understanding and suggestive 
changes. 


The remainder of the book deals with the 
problems of future tax policies in general and 
with those specific classifications as excise 
taxes, gains and losses, trusts, estates and 
gifts, family partnerships, etc., which in them- 
selves complicate the picture through “legal” 
avoidance, sometimes unaccepted by the courts. 
The philosophy underlying the discussion re- 
lies upon a spending and progressive tax, 
with emphasis upon the upper brackets. The 
overall suggestions do not, however, present a 
plan corrective of the evils. 


Encyclopedia of New York Law 


WILLIAM F. WALSH. Metropolitan Law Book Com- 
pany, Inc., Brooklyn, N. Y., 1542 pp. $15.00. 


The simplified presentations found under 
each of the twenty-three parts make this vol- 
ume an invaluable starting place in search of 
legal points, as well as an excellent refresher. 
A chapter of twelve pages is devoted to the 
Rule Against Perpetuities in a manner produc- 
tive of a concrete pattern of elementary con- 
cepts of the Rule as followed in New York by 
virtue of statute and court decisions. Also of 
interest are chapters on Trusts, Wills and Ad- 
ministration and Future Estates and Interests. 


Bureau Procedure 


Commerce Clearing House, Inc., Chicago and New 


York. 96 pp. $1.00. 


This handy and convenient publication ef- 
fectively compiles an orderly arrangement of 
information necessary for dealing with the 
Internal Revenue Department. It is divided 
into five sections: Organization, designating 
each of the units with their respective divi- 
sions; Procedure, presenting the requirements 
as to each type of tax; Conference and Prac- 
tice Requirements; Forms, including only their 
number, subject matter, and last revision; and 
Personnel. 


ARTICLES 
A Tax Guide for Estate Planning 


SOLOMON S. MANDELL: Taxes, May. 


Planning an estate requires the consider- 
ation of many points, one of the basic being 
taxes. As a word of “caution” the family 
happiness should not be distorted for tax 
benefits. Income tax can be reduced by trans- 
fers in trust or by gift of the income producing 
property. If properly executed there will be 
a savings in estate taxes also. In the treatment 
of life insurance several factors such as inci- 
dents of ownership, payment of premiums, 
“taking effect at death” and proportionate in- 
terests when there are assignments of the pol- 
icies, must be considered to determine the 
amount of the proceeds properly includible in 
the decedent’s estate. These items may also 
determine the amounts taxable to the bene- 
ficiaries and assignees. In the matter of joint 
property the author suggests settlement during 
life. Bequests to charities should be made in 
property rather than cash to get the greatest 
deductions. If the property was bought for 
$10,000 and was worth $25,000 at death the 
deduction to the estate would be $25,000. A 
“philanthropic foundation” is suggested where- 
in the members of the family are the trustees. 
The contribution to the fund would be deduct- 
ible and the family would receive an income 
in the way of compensation for its fiduciary 
functions. 


Clifford Regulations: Genesis of a 
Concept 
MARTIN ATLAS: Texas Law Review, April. 


If nothing else, the Clifford regulations have 
given substance to shadow, leading to a clarifi- 
cation of the trust income field and to increased 
equity in the law. The decisions since the 
Clifford case and before the “regulations” and 
the proposed amendments base taxation of in- 
come of trusts to the grantor upon the “short- 
term” of the trust or the retention of sufficient 
control and interest, without any definite re- 
quirement of a combination of “control” fac- 
tors. The regulations define and specify those 
factors demonstrating taxable control. Noted 
amendatory changes would eliminate taxability 
where the reversionary interest follows the 
death of the income beneficiary even if there 
is the practical equivalent of a period less 
than “10 or 15 years, as the case may be.” Al- 
though the original rule as to the power to 
control beneficial enjoyment of income or 
corpus was not basically unreasonable, the 
amendment refines it and attempts to carve 
out cases where it is not merited. The grantor 
may have the power to accumulate or acceler- 
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ate income for a minor beneficiary where the 
accumulation is added to the corpus and passes 
to the remainderman. The enforceability of a 
standard: in equity would no longer be the 
test for a power to invade corpus. Apportion- 
ment of income within a class need not be 
limited to the needs and circumstances of the 
beneficiaries, except in certain cases. 


Restrictive Stock Agreements and 
Estate Tax Minimization 


S$. A. GUTKIN and D. BECK: Taxes, May. 


The recent appearance of the “business pur- 
pose doctrine” in tax matters indicates the 
possibility of nullifying restrictive agreements 
entered into purely for tax avoidance. Aside 
from this the object of such agreements is to 
supplant, in determining the estate tax, the 
fair market value of the stock by a valuation 
agreement. Where there is a unilateral agree- 
ment to purchase the stock at the owner’s 
death, the optionee being the natural object of 
the optioner’s bounty, less than full consider- 
ation having been paid, and no restriction ex- 
isting on the value of the stock in the op- 
tionor’s hands, the agreed value will not be 
accepted. The option agreement will not be 
controlling if it fails to pass present rights or 
interests in the shares. It must restrict the 
market value in the hands of the decedent. 


A primary 
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Items to be considered are the unqualified 
right of the optionee to purchase, the restricted 
disposition of stock by optionor and consider- 
ation paid. 


Life Tenant’s Right to Trust Income 
Earned During Administration 


THOMAS C. GORDON, JR.: Virginia Law Review, 
May. 


There are two rules generally followed in 
applying the income earned on testamentary 
trust assets during the period of administra- 
tion in the absence of contrary intention in the 
will. The New York rule, almost identical to 
and often called the English rule, gives the 
life tenant the income earned after testator’s 
death from the net or clear residue of the 
estate — i.e. excluding the income from assets 
later sold by the executor to pay debts, leg- 
acies, taxes, etc. The Massachusetts rule allows 
payment of income on the gross residue as it 
existed at time of death. Some states qualify 
this by denying the income during some definite 
period of administration. In Virginia the law 
is confused and many fiduciaries are obliged 
to add to corpus income earned through six 
months after qualification until suit is brought 
for advice and guidance, or distribution is 
forced by the life tenant. It is suggested that 
the Massachusetts rule be adopted. 
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Decisions 


Among these digests of current decisions are included reports by the following 
attorneys, for their respective jurisdictions: 


ARIZONA: Harold L. Divelbess—Gust, Rosenfeld, Divelbess, Robinette & Linton, 


Phoenix 


CALIFORNIA: Walter L, Nossaman—Brady & Nossaman, Los Angeles 

DISTRICT OF COLUMBIA: Harold A. Kertz—Roberts & McInnis, Washington 
ILLINOIS: R. J. Frankenstein, Jr—McDermott, Will & Emery, Chicago 

IOWA: Paul F. Ahlers—Stipp, Perry, Bannister, Carpenter & Ahlers, Des Moines 
MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn 

MISSOURI: Robert Neill, Jr—Thompson, Mitchell, Thompson & Young, St. Louis 
NEW YORK: Joseph Trachtman—Trachtman & Hughes, New York City 

OHIO: R. P. Biechele—Assistant Counsel, The Cleveland Trust Company, Cleveland 
PENN:: E. C. Shapley Highley—Shoyer, Rosenberger, Highley & Burns, Philadelphia 
WISCONSIN: Ralph M. Hoyt—Shea & Hoyt, Milwaukee 


The complete roster of contributing legal editors appears in January and July. 


Digests of cases from NEBRASKA, NEW JERSEY and WASHINGTON, were reported by 
members of the staff. 


AssETs — Administration — Competency 
of Defendant’s Testimony Relative to 
Admissions of Decedent 


Illinois—Appellate Court 
Storr v. Storr, 321 Ill. App. 537. 


Executor petitioned for citation under Arti- 
cle XV of Illinois Probate Act alleging de- 
cedent’s son was wrongfully withholding the 
proceeds of the sale of certain real estate 
owned by deceased. Defendant contended that 
he was rightful owner thereof by virtue of an 
inter vivos gift from the deceased, testifying 
at the trial, over objection, as to conversations 
which he had with decedent. The petition was 
dismissed. 

HELD: Sustained. In Probate Act, Article 
XV, the Legislature has provided for a sum- 
mary remedy for the recovery of property and 
the elicitation of information. Its primary pur- 
pose is to discover assets of estates, and the 
Court is expressly authorized to examine the 
respondent on oath, to determine whether or 
not the petitioner has proved the matter al- 
leged in the petition, to hear the evidence offer- 
ed by any party, to determine all questions of 
title, claims of adverse title, and the right of 
property, and to enter such orders and judg- 
ment as the case requires. The proceeding is 
purely statutory. It is discretionary with the 
Court, however, whether or not the respondent 
shall be permitted to testify and the witnesses 
are deemed to be the Court’s, no matter by 
whom they are examined. They are not subject 
to disqualification under Section 2 of the IIli- 
nois Evidence Act. If the Courts were auto- 
matically barred from soliciting information 
deemed material in the discovery of assets be- 
longing to estates, one of the objectives of 
the statute would be defeated. The defendant 
testified as a witness of the Court and it was 


within the discretion of the trial court to de- 
termine the propriety and admissibility of his 
statements pertaining to conversations with 
the deceased. 


CHARITABLE TRUSTS — Invalidity Where 
Trustee Not Limited to Charitable Pur- 
poses 


Arizona—Supreme Court 
In re Hayward’s Estate, 178 Pac. (2d) 547. 


Plaintiff brought a proceeding to determine 
heirship, alleging that a clause of the will read- 
ing as follows: “FOURTEENTH: I give, de- 
vise and bequeath all of the residue of my 
estate to J. Harry Newton and C. D. Bailey in 
trust, and I direct that such residue be used 
by said Trustees for any purpose deemed by 
them beneficial to the Town of Paonia, Colo- 
rado, or the Paonia schools,” alleging it was 
not effective as a valid charitable trust. 


HELD: For plaintiff. The good intentions of 
the testatrix alone cannot create a valid char- 
itable trust where the language of the will 
makes it possible for the property to be de- 
voted to purposes other than charitable. There 
is given in this will no plan or method of exe- 
cuting the trust and the trustees could use 
the trust fund for any purpose deemed by them 
to be beneficial to the Town of Paonia or the 
Paonia schools, which does not limit them to 
charitable purposes. The court cannot control 
the trustees’ discretion and the beneficiaries 
are not sufficiently designated. 


SAMUEL J. FOOSANER, contributing tax editor 
of Trusts and Estates, has been elected Coun- 
sel of the New Jersey State Association of 
Life Underwriters. 
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CLaims — Claim Not Barred by General 
Statute of Limitations 


Massachusetts—Supreme Judicial Court ° 
Stetson v. French, 1947 A.S. 459, April 5, 1947. 


In this case suit was brought against the 
estate of X within the period of the special 
statute of limitations, but the defense was the 
general statute of limitations. P was a younger 
brother of X and worked for him for about 40 
years prior to X’s death. P could neither read 
nor write and was of very limited mentality. 
He was supposed to receive a salary, but early 
in his employment X arranged to give him only 
what he needed and to put the balance in 
the bank to P’s credit. On X’s death it was dis- 
covered that he had never done so. 


HELD: The claim was not barred. This was 
a case of fraudulent concealment of the cause 
of action, which takes it out of the statute. 
X’s relation to P in regard to the money re- 
tained was fiduciary in its nature and P was 
entitled to rely upon X performing his part of 
the agreement. 


CLarims — Creditors Right to Interest on 
Claims 


U. S. Court of Appeals—District of Columbia 


Hightstown Rug Company, Appellants v. National Sav- 
ings and Trust Company, Appellees, No. 9375, decided 
May 26, 1947. 


Decedent, domiciled in Maryland, had most 
of her assets in the District of Columbia. The 
issues here presented revolve around the right 
of general creditors holding non-interest bear- 
ing claims as distinguished from those cred- 
itors having interest bearing claims. The ap- 
pellants who are creditors with non-interest 
bearing claims based on open accounts appeal- 
ed from an order of the District Court direct- 
ing the executors and trustees of the estate to 
compute and allow interest at the rate of 1% 
per cent per annum on their non-interest bear- 
ing claims, while allowing to other creditors 
referred to as bank creditors having claims 
expressly providing for interest, interest at the 
expressed rate. 
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HELD: Reversed. The District of Columbia 
law, and not the Maryland law, governs the 
instant proceeding, administration of assets 
of deceased persons being governed by the law 
of the country where executor acts and from 
which he derives his authority, and not by 
the law of the domicile. In the District of 
Columbia the corect rule is that in paying 
debts of a decedent, interest should be allowed 
on all claims which are of a nature entitled to 
interest, irrespective of whether they are 
interest bearing by their terms or not. The 
claims of appellants are of a nature which are 
entitled to interest. 


In the District of Columbia the general rule 
is that where an estate is insolvent, interest 
continues to run during the period the assets 
are insufficient to pay the principal of the 
claims, but that if the estate proves sufficient 
to cover the claims in full, the interest will be 
paid either in full or pro rata, as the facts 
may dictate. 


CLaims — Executor’s Personal Liability 
for Torts 


California—Supreme Court 
Johnston v. Long, 30 A.C. 55, May 6, 1947. 


Defendant Long, the co-executor, operated 
an automobile agency as part of the estate of 
deceased. Plaintiff, injured when an overhead 
door fell on him as he was entering the place 
of business of the automobile agency, brought 
this suit against the trustee of Gray’s estate, 
to whom, after the injury occurred, the estate 
had been distributed, against the co-executors, 
and the corporation which had installed the 
door. It was dismissed as to the trustee and the 
other executor who died before the trial. Judg- 
ment was rendered for $87,575, “against de- 
fendant Ralph C. Long, an individual acting as 
executor of the estate of C. A. Gray, deceased.” 
Long had been operating the business pursuant 
to order of court entered under Section 572 of 
the Probate Code which provides that the court 
may authorize the executor or administrator to 
continue the operation of decedent’s business. 
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HELD: Judgment affirmed. The fact that 
Long was operating the business in a represen- 
tative capacity pursuant to court order does not 
preclude his personal liability for a tort, even 
though committed without his personal fault. 
The rule that trustees are personally liable for 
torts. committed by their employees in the 
course of administration of the trusts, is an- 
alogous. 


NOTE: The court, at plaintiff’s request, sub- 
mitted a form of verdict “against defendant 
Ralph C. Long, an individual acting as execu- 
tor of the estate of C. A. Gray, deceased” and 
this was the verdict which the jury returned. 
It seems likely that the jury was misled by this 
form of verdict and considered that it was re- 
turning a verdict against Long in his represen- 
tative capacity. Three judges dissented on this 
ground, one of them upon the further ground 
that Long, conducting the business under court 
order pursuant to statutory authority, was ab- 
solved from liability for torts committed with- 
out his personal fault. 


CLAImMs — Guarantor’s Estate may With- 
hold Distribution to Principal Obligor 


Nebraska—Supreme Court 
In re Williams’ Estate, 26 N.W. (2d) 847. 


The appellant personally executed a note, 
which was guaranteed by the deceased, and 
mortgage in the sum of $4,000 for the purchase 
of real estate as guardian of her minor daugh- 
ter. Subsequently the deceased became the 
guardian and released the appellant, keeping 
the guaranteed note as part of the assets. Upon 
the daughter’s coming of age he assigned the 
note and mortgage to her in settlement of the 
estate. When foreclosure was begun by a prior 
mortgagee, an arrangement was entered into 
whereby all interests were assigned to the 
daughter so that she had title and the testa- 
tor delivered a note for $1,200 in release of his 
obligation on the prior note. 


The daughter sought to charge the estate for 
this sum or in the alternative require that so 
much be kept from the appellant’s interest in 
the estate since she signed the original note 
and remained primarily obligated. Appellant 
claimed that the county court has no jurisdic- 
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tion since the sum is over $1,000 and that the 
legal representatives should be left to pursue 


the ordinary remedies for the collection of a 
debt. 


HELD: The sum should be retained from 
the appellant’s interest. The right to inquire 
into the distributee’s indebtedness to the estate 
and the reduction of his share is within the 
authority of the court administering the estate. 
When the testator was released from his obli- 
gations as guardian he was not released from 
his personal guaranty of a note which was part 
of the infant’s assets. 


Where a guarantor pays, there is a promise 
of the principal obligor to reimburse him and 
he has a right of action. His note in settlement 
of his guaranty obligation constitutes payment, 
and so much as he pays on this note he can 
collect from the appellant. Since the claim for 
the amount has been allowed by the estate it 
may be set off against the distribution to the 
appellant. 


COMMON TRUST FUNDS — Jurisdiction of 
Surrogate Court Over Accounting 


New York—Surrogate’s Court, N. Y. Co. 
Estate of Ella J. Hoagland, N.Y.L.J., May 27, p. 2090. 


The trustees of a testamentary trust were 
authorized to invest in securities other than 
those recognized by law for trustees. Objection 
was raised that a participation in a common 
trust fund was not a security within the mean- 
ing of the will. Adjustment was also asked of 
the premiums paid for securities purchased by 
the comrion trust fund. 


HELD: Participation in a common trust 
fund is a security within the meaning of that 
word today and is authorized by the will. The 
request for an adjustment of the premiums 
raises a question of jurisdiction of the court 
over the common trust fund itself. Jurisdiction 
over accountings of such funds exists in the 
Surrogate’s Court despite the fact that the in- 
vestments are made by other than testamen- 
tary trustees. Matter of Bank of New York, 
67 N.Y.S. (2d) 444, and Matter of Continental 
Bank and Trust Company of New York, 67 
N.Y.S. (2d) 806. 
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This court often has jurisdiction where only 
living persons are concerned, as in adoptions, 
guardians and under Section 206-a of the Sur- 
rogate’s Court Act. The court did not go be- 
yond its legislative authority when it exer- 
cised jurisdiction over the accountings in the 
aforementioned cases, under subdivision 10 of 
section 100-c of the Banking Law, despite the 
learned opinion to the contrary in Matter of 
Security Trust Company of Rochester, decided 
in Monroe April 30, 1947. (See May Trusts and 
Estates 549.) The court therefore adheres to 
the views there expressed, that amortization is 
a matter of internal administration of the com- 
mon trust fund and not legally required. 


Ed. Note: The decision in the Security Trust 
Co. case is being appealed. It should be em- 
phasized that that case did not hold the basic 
common trust fund law unconstitutional but 
merely declared invalid the provisions for 
notice in connection with the settlement of ac- 
counts. 


COMPENSATION — Apportionment of Trus- 
tee’s and Attorney’s Fees 


California—District Court of Appeal 
Estate of Lopez, 79 A.C.A. 455, April 30, 1947. 


Lopez died in 1936. A decree of partial dis- 
visions of his will, was entered December 29, 
tribution, carrying into effect the trust pro- 
1944. On settlement of trustee’s account for 


first year of trust, court allowed compensation 
to trustee and its attorneys for their services, 


charging one-half against corpus, one-half 
against income. Will provided in effect that ex- 
penses of trust among other items were to be 
paid out of income and the “surplus” of income 
paid to the life beneficiary. 


HELD: Affirmed. Duties of trustee and its 
attorneys during first year of trust embraced 
acceptance of trust property and various ser- 
vices which are regarded as of a non-recurring 
and somewhat extraordinary character. Direc- 
tion in will is construed as applying to current 
compensation and expenses of trustee and not 
anything of an extraordinary nature. Court 
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assumed but did not decide that the Principal 
and Income Act (Stats. 1941, p. 2411) is applic- 
able; the conclusion is reached irrespective of 
the Act. 


DISTRIBUTION — Disposition of Undis- 
posed Of Trust Income 


New York—Surrogate’s Court, New York County 
Matter of Tower, N.Y.L.J., May 20, 1947, page 1985. 


The Will provided for a division of the resi- 
due into two equal shares to be held in trust. 
The income from one share was payable to the 
testator’s wife during her life; the income 
from the remaining share was payable to 
nephews and nieces of the testator. Upon the 
death of the testator’s wife and upon a named 
nephew attaining the age of 45 years or dying 
before that time, the trust was to terminate, 
and the trustees were then to make specified 
payments to designated charities and to divide 
the then residue into two equal shares; one 
such share to be paid equally to the nephews 
and nieces then living and the remaining share 
to be paid to charitable corporations to be se- 
lected by the trustees. 

The testator’s widow died in 1945 survived 
by the designated nephew, whose life thus be- 
came the measuring period of the trust, and 
who wlil not attain the age of 45 years until 
1960. The trustee asked for instructions re- 
specting the disposition of the income accruing 
after the widow’s death on the % of the resid- 
uary estate held in trust for her. It was var- 
iously argued that the income should be paid 
to the widow’s estate; to the nephews and 
nieces; that the principal upon which the in- 
come was then accruing should be distributed, 
and that the trustees should now select the 
charitable corporations who were to take. 

HELD: ‘The undisposed of income passes as 
intestate property in accordance with the 
statute in effect at the testator’s death. There 
was no bequest of the income accruing after the 
widow’s death on the % share of the principal 
held in trust for her. The Will expressly limits 
the payment of income to her during her life, 
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and does bequeath such income to the nep- 
hews and nieces. They are expressly limited to 
the income accruing on the other % of the 
residue. 


Section 63 of the N. Y. Real Property Law 
provides that undisposed of income “shall be- 
long to the persons presumptively entitled to 
the next eventual estate.” But that statute is 
inapplicable since no one is now in being who 
can be identified as “presumptively entitled to 
the next eventual estate.” The trustees are to 
make payments of principal only when the trust 
is ended. The trustees may not select the cor- 
porate remaindermen until the designated nep- 
hew attains the age of 45 or dies before that 
time; nor until such time can one ascertain 
whether any nephews or nieces will be alive 
and thus eligible to take. 


DISTRIBUTION — Right of Adopted Child 
by Representation 


Wisconsin—Supreme Court 
Estate of Matzke, 26 N.W. (2d) 659. 


The decedent died intestate leaving as her 
heirs a son and a child of a deceased daughter. 
Another deceased daughter had adopted a child, 
who claimed to be entitled to a share of the 
estate by virtue of sec. 322.07, Wisconsin 
Statutes, which provides: “An adopted person 
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shall be deemed, or the purpose of inheritance 
and for all other legal consequences and in- 
cidents of the natural relation of parents and 
children, the same to all intents and purposes 
as if the child had been born in lawful wed- 
lock of such parents by adoption.” 


HELD: The statute applies only to in- 
heritance from the adoptive parents, not to 
inheritance by right of representation from a 
parent of the adoptive parents. A 1945 amend- 
ment to the statute giving the adopted child 
the additional right to take property expressly 
limited to the heirs of the body of the adoptive 
parents, did not enlarge its scope to include 
intestate property. 


DISTRIBUTION — Rights of a Recognized 
Natural Child 


Surrogates Court — Kings County 


Matter of Charles B. Vincent, N.Y.L.J., April 22, 1947, 
p. 1569. 


A child born out of wedlock-in Haiti claimed 
a distributive share of the estate of a citizen 
of Haiti, domiciled and resident in New York 
and leaving property in New York. The widow 
was not the mother of the child, who shortly 
after his birth was “recognized” by his father. 


HELD: He is not entitled to the share. The 
domicile of the decedent determines the rules 
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of descent. No statutory right of inheritance 
is given an illegitimate child from his putative 
father. The claimant failed to show that he 
was legitimatized by the laws of Haiti. It ap- 
pears that the law merely enabled him to 
inherit with the legitimate children. This 
Court will not give a greater effect to the laws 
of a foreign state than the courts of that 
state. 

—Staff Digest 


INVESTMENTS — Degree of Care Required 
— Mortgage Held in Name of Trustee 


New York—Surrogate’s Court, New York County 


Matter of Montant, N.Y.L.J., May 14, 1947, page 
1897. 


In January 1930, a corporate trustee invest- 
ed $40,000 in a bond and mortgage, secured by 
real estate which was appraised at $67,000. 
The investment was less than 20% of the trust 
assets. The investment was attacked on the 
grounds that: it constituted too large a pro- 
portion of the trust fund; it was improvident 
in that the trustee failed to inquire concerning 
the financial responsibility of the owner of the 
mortgaged premises or of the latter’s tenant, 
and relied on the guaranty of a mortgage guar- 
antee company; and that it was made in viola- 
tion of Section 231 of the Surrogate’s Court 
Act, which prohibits a fiduciary from taking 
title to trust assets in his own name. 
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HELD: Objections overruled. Since the in- 
vestment represented less than 20% of the 
trust assets, it cannot be said as a matter of 
law that an investment of such proportion is 
improvident. In the absence of a contrary di- 
rection in the Will, lack of diversification is not 
in itself objectionable. 

In the light of conditions in the real estate 
market as they existed on the date of the ac- 
quisition of the mortgage it cannot be said that 
the mortgage was improvident. The trustee was 
not under a duty to investigate the finances of 
the obligor; was justified in relying upon the 
value of the mortgaged property; and acted 
with reasonable care and prudence in relying 
upon the additional guaranty. Section 231 of 
the Surrogate’s Court Act was violated. But 
the trustee’s records clearly indicated that the 
mortgage was purchased for the account of 
this trust with the consent of the income bene- 
ficiary and was treated as a trust asset. The 
trustee took title in its own name in good faith 
through a clerical error. The loss was not occa- 
sioned thereby but was due to economic condi- 
tions and circumstances beyond the trustee’s 
control. 


LIVING TRuSTs — Tentative Trust of Bank 
Account is Revocable 


Pennsylvania—Supreme Court 
Vierling v. Ellwood City F. S. & L. Assn., 356 Pa. 350. 


In 1939, decedent opened a savings share 
account with defendant in his own name as 
trustee for his grandson, aged 3. In 1941, 
decedent requested that the account be trans- 
ferred to his name, and by appropriate nota- 
tions in the pass book and on defendant’s 
records, the account was put in decedent’s 
name. Decedent subsequently twice withdrew 
dividends. He died in 1944 and the guardian 
of the grandson claimed the balance in the 
account on the ground that the trust was 
irrevocable from the outset, or, if a tentative 
trust, the trust was made irrevocable by oral 
declarations of decedent. The lower Court held 
that the trust was in law a tentative trust, 
hence, revocable at will. The opening of the 
account, plus oral statements of decedent that 
he intended to do something for his grandson 
were held to be insufficient to establish an 
irrevocable trust. Guardian appealed. 

HELD: Affirmed. The Court adopted the 
opinion of the lower Court. 


POWERS OF APPOINTMENT — General 
Power to Appoint “Freed and Discharged 
of Any Trust” Did Not Bar Appointment 
in Further Trust — Jurisdiction Over 
Appointed Trust 


New York—Surrogate’s Court, Westchester County 
Matter of Fuller, N.Y.L.J., May 16, 1947, page 1941. 


A life beneficiary ‘of trusts under a New 
York Will was granted power to appoint the 





remainders with restrictions as to the percen- 
tages which could be appointed to any one ap- 
pointee. By a codicil, the donor empowered the 
donee to appoint the remainders “freed and 
discharged of any trust, to such appointees and 
in such proportions” as she might designate 
by Will. 

The donee, domiciled in North Carolina at 
the time of her death, left a Will, by a separate 
clause of which she expressly appointed all the 
appointive property to be held in further trust 
for the benefit of her husband for his life, with 
remainders over. By another separate clause of 
her Will she left the residue of her estate out- 
right to her husband. 

HELD: (1) The phrase “freed and dis- 
charged of any trust” refers only to trusts es- 
tablished by the donor’s Will; and was not in- 
tended to limit the donee to appointments out- 
right. 

(2) Since the power was general, the power 
to appoint in fee included the power to appoint 
a lesser estate (Matter of Kennedy, 279 N. Y. 
255, has been held to be limited to the facts 
there presented). 

(3) The attempted exercise of the power was 
invalid as to that part of the appointive prop- 
erty which had been in trust for two lives at 
the death of the donee. But N. Y. Pers. Prop. 
Law, Sec. 18 and N. Y. Real Prop. Law, Sec. 
176 provide that a donee’s Will automatically 
expresses a contrary intention. The attempt to 
exercise the power invalidly for the life of the 
donor’s husband is not evidence of such con- 
trary intention. Therefore the donee’s resid- 
uary clause passed the invalidly appointed part 
outright to the husband as residuary legatee. 

(4) The trustee of the appointed trust must 
apply for letters of trusteeship to the N. Y. 
Court which had jurisdiction over the donee’s 
estate, and the appointed trust must be admin- 
istered under the supervision of that Court. 
(Matter of Walbridge, 172 Misc. 32.) 


SELF-DEALING — Attorney Cannot Profit 
in Dealing with Trust Property 


New Jersey—Chancery Court 


Presbyterian Church of Flemington v. Plainfield Trust 
Co., 52 A. (2d) 400 


Under a residuary trust the income was to be 
paid to a New Jersey church as long as it con- 
tinued to conduct a certain number of services 
per year. In the event it failed to do so, the in- 
come for that year was to be paid to a New 
Mexico church, which would also receive the 
entire principal upon the New Jersey church’s 
failure to comply for any ten years. 


One ‘of the attorneys for the trustee pur- 
chased some of the real estate comprising the 
trust and subsequently sold it at a profit. These 
transactions were made, admittedly, in good 
faith. On an accounting by the trustee the con- 
tingent legatee attacked the transaction and 
moved to strike out the attorney’s answer that 
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a contest, and that an attorney in his position 
the legatee had not a sufficien interest to bring 
does not come within the general rule that one 
clothed in a fiduciary capacity cannot retain 
trust property against dissent of the benefici- 
ary even if he acts in good faith. 


HELD: Motion granted. The beneficiary up- 
on reasonable cause may invoke the aid of the 
court to properly secure and preserve the trust 
estate in obedience to the intention of the tes- 
tator. It is frivolous to contend that the pos- 
sibility of receiving the income was too remote. 
The estate was to be preserved for the objec- 
tant’s benefit. While there is no reported case 
in this state, there are many in others which 
prohibit an attorney acting in such a capacity 
from bargaining with himself or the trustee, 
even in good faith, and realizing a profit. An 
attorney for the trustee or executor accepts the 
obligation of defending the interests of all 
beneficiaries. 


SPOUSE’S RIGHTS — Living Trusts Invalid 
if Established for Purpose of Destroying 
Dower Interest 


Missouri—Supreme Court 
Wanstrath v. Kappel, 201 S.W. (2d) 327. 


Decedent, a few months before his death, 
transferred most of his property in trust, re- 
serving almost complete control. He was to re- 
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ceive the income and at his death one-half of 
the principal was to be held for the benefit of 
his daughter and the other half for the benefit 
of his wife during their lives. His will, contem- 
plating an attack on the trust, provided that if 
any of the trust property be declared to be his 
at his death then his executors were to dis- 
tribute it within the trust provisions. Decedent 
was thirty years older than his wife and suf- 
fered from heart trouble. The trial court found, 
upon the petition of the wife, that the trust was 
created in contemplation of death and with a 
view toward depriving the wife of her marital 
interest. 


HELD: Affirmed. A husband has absolute 
control of his property during his life and,may 
dispose of it provided it is not done without 
consideration, in contemplation of death, and 
to defeat the widow’s dower. Though the trust 
is void as to the widow’s one-third it is not so 
as to the other beneficiaries. The question of 
invalidity in toto cannot be raised for the first 
time on appeal. 


SPOUSE’S RIGHTS — Validity of Revocable 
Living Trust 


Ohio—Supreme Court 
Harris v. Harris, 147 O. S. 437. 


Testator created a revocable living trust, 
of which he was the beneficiary for life with 
remainder to persons other than his wife. He 
placed in this trust stock of the company of 
which he was President, and authorized and 
empowered the trustee to enter into a trust 
arrangement with the other shareholders which 
was done three days later. 


Ten months later, testator executed his will, 
which created a trust of his residuary estate 
for the benefit of his wife to the extent of 
$5,000 annually from the income. The living 
trust was not incorporated in, nor referred to 
in the will and testator died without having 
exercised any of the reserved rights of revoca- 
tion or modification. The widow elected to 
take at law rather than under the will, and 
thereupon instituted this action to declare 
the inter vivos trust void and to take a widow’s 
distributive share of its assets. 


Following the recent holding in the case of 
Bolles v. Toledo Trust Company, 144 O. C. 195, 
(see Trusts and Estates, March 1945, p. 326) 
a divided court 


HELD: While the inter vivos trust was valid 
the donor retained such dominion and control 
over the corpus of the trust estate as to make 
the trust ineffective to deprive the widow of 
her interest in the assets thereof as the sur- 
viving spouse. Factors indicating that the 
donor had not parted absolutely with dominion 
were: retention of the income during his life, 
with the right to amend or revoke; the right 
to deliver additional securities to the trustee, 
and the right to re-delivery of all trust prop- 
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erty which might be the subject of revocation; 
failure to authorize the trustee to sell any 
part of the trust property or to include any 
authority to invest or re-invest any of the 
trust property and lack of authority in the 
trustee to vote stock in the trust. After crea- 
tion of the trust the donor continued to act 
as President and Direcor of the corporation 
whose stock constituted the corpus of the 
trust and received a substantial salary for so 
acting; that the trustee attended no meetings 
of stockholders or Board of Directors of the 
corporation and at no time examined the books 
of the corporation; that the donor’s wife had no 
knowledge of the creation or existence of the 
trust until after his decease. 


SPOUSE’s RIGHTS — Right to Award in 
Lieu of Homestead not Barred by Six- 
Year Administration Statute 


Washington—Supreme Court 
In re Poli’s Estate, 179 P. (2d) 704. 


More than six years after decedent’s death 
her estate was administered by her husband. 
The total value, there being no outstanding li- 
abilities, was less than $3,000. One of the chil- 
dren objected to the setting aside of the prop- 
erty for the husband in lieu of homestead on 
the ground that it was a debt and had to be 
claimed within six years after death. 


HELD: For the husband. The constitutional 
prerequisites to an award in lieu of homestead 
are that all expenses have been paid and the 
amount to be set aside is not more than $3,000. 
In addition the Revised Statutes require that 
no homestead has been claimed. The rights of 
heirs are subject to debts, expenses and the 
preferential right which vests in the surviving 
spouse. There is no statute which limits the 
time within which the claim can be asserted. 


TAXATION — Estate & Inheritance — Tax 
not Recoverable from Insurer 


New York—Surr. Ct. N. Y. Co. 
Estate of Ben Bernie, N.Y.L.J., June 5, p. 2216. 


A Florida decedent provided that the lega- 
cies to his wife, which were in lieu of dower, 
and to his son were to have priority over all 
other legacies. Nothing was said as to alloca- 
tion of taxes. The executor, the will being pro- 
bated in New York, sought a construction in 
view of the wife’s claim that her legacies had 
priority over the sons, and for direction as to 
recovery of a portion of the estate taxes from 
certain insurance companies which had issued 
policies on the decedent’s life. 


HELD: There is no priority and no recovery. 
Legacies in lieu of dower are preferred except 
where there is a contrary intent expressed in 
the will. It is clear that here there is to be equal 
treatment and if there were insufficient assets 
the legacies would abate ratably. 





Apportionment of federal and state taxes is 
governed by the law of the domicile. Florida 
has no statute corresponding to Decedent Es- 
tate Law section 124 and said section has been 
held to be inapplicable to non-residents. Sec- 
tion 286 of the Federal Internal Revenue Code 
permits the executor to collect from the bene- 
ficiary the share attributable to the insurance 
but places no obligation upon the insurer to 
contribute to the tax. 


Ed. note: See Estate of Zahn, May 1947 
Trusts and Estates 358 for application of Sec- 


tion 124 to insurers. 
Staff Digest 


WILLs — Construction — Absolute Re- 
mainder Not Impaired by Precatory 
Power 


Wisconsin—Supreme Court 
Estate of Wadleigh, 26 N.W. (2d) 667. 


Testator’s will placed his property in trust 
during the life of his wife, and gave all the 
rest, residue and remainder of the estate to 
one Dixon, “to make such disposition of it as 
he sees fit,” with full power to dispose of the 
estate to assist needy relatives or charitable 
institutions if in his judgment it should be 
disposed of in that manner. Dixon died in- 
testate, leaving a widow and three children. 
Testator’s widow and sole heir thereupon peti- 
tioned the court for a construction of the will 
as creating a trust which failed, so that the 
residue of the estate became intestate property. 
The county court held that the will gave Dixon 
a vested remainder interest which passed to 
his heirs unaccompanied by any trust. 


HELD: Affirmed. Will’s language as to dis- 
cretionary disposition of the estate by Dixon 
was precatory only and imposed no enforceable 
duty, hence it created no trust. The estate 
given him was vested and not contingent, be- 
cause there was a mere postponement of pos- 
ession and enjoyment during the widow’s life- 
time, and the vesting of his right was not 
conditioned upon his surviving the wiodw. The 
fact that the will gave Dixon, in addition to 
the property itself, a superadded power of 
disposal of it, does not impair the absolute 
nature of his estate so long as such disposal 
was not imposed as a duty. 


WILLs — Construction — Bequest of Busi- 
ness Includes Its Bank Account 


Nebraska—Supreme Court 
In re Zent’s Estate, 26 N.W. (2d) 793. 


Testator bequeathed to his brother all his in- 
terest in the “Hub Bar” subject to an agree- 
ment to sell a one-half interest to one Rippen, 
compliance having been effected just prior to 
his death. The rest of the estate passed to the 
widow. There was a large bank balance in the 
business name which testator never consented 
to distribute although urged to do so. Rippen’s 
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offer to purchase the entire business was ap-- 
proved by the court and the sum was paid to. 
the brother. The widow’s subsequent claim for 
the amount representing the share in the bank 
account was upheld by the lower courts. 


HELD: Reversed. A partnership, such as. 
existed here, is an entity distinct and apart. 
from the members composing it and has its 
own assets and liabilities. A bequest of the in- 
terest in a business is generally a bequest of 
the ownership. If there were bills of the busi- 
ness to be paid they would be paid out of the: 
bank account. Hence, the bequest of the inter- 
est in the business included the bank account. 


WILLs — Construction — Determination 
of “Legal Heirs” When Life Beneficiary’ 
is Only Heir 


Pennsylvania—Supreme Court 
Leopold Estate, 356 Pa. 543. 


Testator, a widower, gave his residuary es- 
tate to his daughter for life and after her 
death to “my legal heirs.” The daughter sur- 
vived him and died unmarried, intestate, and 
without issue. The residue was claimed by the 
daughter’s administratrix on the ground that 
the daughter was the legal heir; by the Com- 
monwealth on the ground there were no known 
heirs; and by relatives of the deceased wife on 
the ground that testator intended them as his 
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legal heirs. The lower Court awarded the fund 
to the relatives of the deceased wife on testi- 
mony that testator contemplated his wife’s 
nephews and nieces as his legal heirs. 


HELD: Reversed. The term, “my legal 
heirs,” was found by the Court to unambig- 
uous and not contradictory; hence, oral evi- 
dence was inadmissible to show what testator 
intended by those words. By statute, a gift to 
heirs or next of kin after a life estate refers 
to those who answer the description at the 
termination of the life estate. There being none 
at the daughter’s death, there was an intestacy 
with respect to the remainder, effective at the 
death of testator. The daughter was her fath- 
er’s only heir at that time, and the fund should 
have been awarded to her administratrix. 


WILLs — Construction — Income or An- 
nuity 


Pennsylvania—Supreme Court 
MacMackin Estate, 356 Pa. 189. 


A trust of the residuary estate was to pay 
out of income $5,000 per annum to widow, be- 
tween $1200 and $2,000 to a son, and annually 
small sums to specified collateral relatives. In 
providing for the disposition of the excess in- 
come, if any, the Will regularly referred to the 
above payments as annuities. Because of lack 
of income, the annual amounts paid to the “an- 
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nuitants,” except the widow, were reduced to 
one-half, whereupon the annuitants demanded 
that the deficiency be made up from principal. 
The lower Court so directed, which resulted 
in a transfer of $3,186 from the principal bal- 
ance of $202,023. The remaindermen, two re- 
ligious organizations, appealed. 


HELD: Affirmed. Although recognizing that 
the direction to pay the annual sums from in- 
come was in conflict with the accepted defini- . 
tion of an annuity, the direction to pay from 
income merely referred to a likely source of 
payment. The repeated use of the word, “an- 
nuity,” in addition to the fact that the annui- 
tants were the primary objects of testator’s 
bounty, indicates that the annual payments 
were intended to be, and in legal effect were, 
annuities. Therefore, principal could be in- 
vaded to maintain the payments at the annual 
amounts specified. 


WILLS — Probate — Admission to Probate 
Does More Than Determine Valid Ex- 
ecution 


Iowa—Supreme Court 
In Re Huston’s Estate, 27 N.W. (2d) 26. 


Decedent’s will was admitted to probate and 
contesting heirs permitted the statute of limi- 
tations to run against any action to set the 
probate aside. Certain heirs seek to contest the 
will on the grounds of mental incompetence and 
undue influence by objecting to executor’s pro- 
posed distribution as set forth in his final re- 
port. 


HELD: The will of the decedent could not be 
contested by disputing the executor’s proposed 
distribution as set forth in his final report. The 
admission of the will to probate without con- 
test was not a mere intermediate order, and 
such admission of the will to probate adjudi- 
cated more than mere formal execution of the 
will as required by statute. Admission to pro- 
bate is designed not only to determine the 
formal execution of the will but the course to 
be followed by the executor and the court in 
administering decedent’s estate. 


WILLs — Probate — Physician Attesting 
Will Not Privileged 


Wisconsin—Supreme Court 
Estate of Peterson, 26 N.W. (2d) 553. 


Will contest involved the question of the 
testator’s mental capacity. His attending phy- 
sician, who was an attesting witness to the 
will, was called to testify as to his mental 
condition, and the competency of the witness 
was objected to on the ground that the infor- 
mation obtained by him in treating the patient 
was privileged. 

HELD: Since the physician signed the will 
as an attesting witness at the request of the 
testator, the privilege against testifying was 
thereby waived by the testator. 





— WHERE THERE’S A WILL — 


UGH McK. LANDON, former utility 

executive and chairman of the board 
of directors of Fletcher Trust Company of 
Indianapolis, bequeathed to his household 
employees $100 for each year of service but 
not more than $1,000. Legacies are to be 
paid “without interest” which, Mr. Landon 
explained, means that no delay in payment 
on the part of the executors shall entitle 
the legatees to interest. Personal property 
not specifically bequeathed is to be given to 
his two daughters as they may desire but 
only for use in their homes. 


Certain real estate is to be held in trust 
by the trust company. One of the daugh- 
ters is to be permitted to live there for the 
first six months with all maintenance ex- 
penses to be paid by the estate. After that 
period she may continue to live there until 
the property is sold by the trustee but only 
the taxes and expenses necessary to keep 
the property saleable are to be paid out of 
the estate. If the daughter ceases to live 
there the trustees may lease with the ex- 
press provision that the lease is terminable 
on reasonable notice in the event the trus- 
tee decides to sell. Upon sale the proceeds 
are to be held in three equal trusts for the 
daughters and a hospital. 


The rest of the estate, after legacies to 
charities, friends and relatives, goes in 
trust to the trust company and a son-in- 
law, one-third of the income to be paid to 
each daughter and the other third to 
Wabash College, in perpetuity. One-third 
of the principal of the trust is, upon one 
daughter’s death, to be added to a trust for 
research created under the late Mrs. Lan- 
don’s will. Upon the other daughter’s 
death, one-third of the principal goes to 
Harvard College. 


AMUEL MASON, a former lumber and 

paper executive, and recently president 
of Germantown Trust Company of Phila- 
delphia, created a trust of most of his 
property. The income therefrom is to be 
divided so that his wife receives 9/15ths 
and each of his three children 2/15ths. 
Should any of the children die before Mrs. 
Mason, his or her share of the income 
passes to his or her issue and if there is no 
issue then to the other children living or 
their issue. At the termination of the trust 
at the wife’s death, the principal is to be 
divided into three parts. One goes outright 
to the son. The other two shares are to be 
held in trust for two daughters who are 
given a power to appoint the principal by 
will. The son has a similar power in the 
event he predeceases the mother. If any 
child dies without issue and without exer- 
cising the power, that share is to pass to 
the surviving children or their issue. Mrs. 
Mason and the trust company, which was 
recently merged with The Pennsylvania 
Company for Banking and Trusts, are 
named executors and trustees, with discre- 
tion to invest in any prudently selected se- 
curities. The daughters are given authority 
to name Mrs. Mason’s successor upon her 
death. 


* % * 


ILLIAM B. BACHOF, president of an 

eastern thread manufacturing com- 
pany, gave all of his estate to his wife, ex- 
cept certain household and personal ef- 
fects that might be disposed of by a mem- 
orandum left with the will. If she had not 
survived probate of the will, the remainder 
of his estate would have been placed in 
trust. Montclair (N. J.) Trust Company 
was appointed co-executor and trustee. 
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